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PLAN  TERMINATION  INSURANCE 
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1.  Administering  Govporation 

House     hill  ^ — Plan     termination     insurance     is     113 
to  be  administered  by  a  new  corporation  with  the      (252) 
Department  of  Labor  called  the  Pension  Benefit  Guar- 
anty Corporation. 

Senate  arYhendment. — The  Senate  amendment  also     442 
sets  up  a  Pension  Benefit  Guaranty  Corporation  with-      (252) 
in  the  Department  of  Labor. 

Staff  comment. — The  conferees  may  wish  to  consider 
placing  the  Corporation  within,  rather  than  with,  the 
Department  of  Labor. 

2.  Administ7'ation  of  Corporation 

House  hill. — The  Corporation  is  to  be  administered      113 
by  a  board  of  directors  consisting  of  the  Secretary  of      (253) 
Labor  and  two  officers  or  employees  of  the  Depart- 
ment of  Labor  chosen  by  the  Secretary.  The  Secretary 
of  Labor  is  to  be  the  chairman  of  the  board. 

Senate  amendment. — The  administering  board  of     444 
directors  is  to  consist  of  the  Secretaries  of  Labor,      (253) 
Commerce,  and  the  Treasury,  with  the  Secretary  of 
Labor  as  chairman. 

Sta.ff  comment. — The  conferees  may  wish  to  accept 
the  rule  of  the  Senate  amendment,  and  also  to  provide 
that  the  board  of  directors  is  to  establish  policies  for 
the  Corporation,  while  the  operational  authority  is  to 
be  that  of  the  Department  of  Labor. 

3.  Tax  Exemption 

House  hill.— The  House  bill  contains  no  provi- 
sion specifically  providing  tax  exemption  for  the 
Corporation,  its  fund,  and  its  earnings. 

Senate  amendment.— T\\^  Corporation  is  to  be  ex-  445 
empt  from  Federal  taxation  ( except  for  social  security  .  ( 258 ) 
and  unemployment  taxes)  and  from  State  and  local 
taxation  (except  that  the  Corporation's  real  and  tangi- 
ble personal  property,  other  than  cash  and  securities, 
may  be  taxed  to  the  same  extent  according  to  value  as 
other  such  property  is  taxed) .  •  j     4. 

,  Staif  comment.— The  conferees  may  wish  to  adopt 
the  rule  of  the  Senate  amendment. 

bill  as  passed  bv  the  House  of  Representatives  ;  the  remainins  pages  ot  that  prinr,  in 
*''P'k%"numblSM'n^de%"rIS?hTses-are  the  numbers  of  the  relevant  pages  In  the  com- 

'"^Th'e'C^^^b'ilf'proViri^^  termination  insurance  are  those  of   title  I   only. 

Title  II  does  not  deal  with  plan  termination  insurance. 

(1) 
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If..  Borrowing  Authority 

118  House  hill. — The  Corporation  is  to  be  authorized  to 
(263)  borrow  up  to  $100  million  from  the  Federal  Treasury. 
452  Senate  amendment. — ^The  Senate  amendment  pro- 
(263)                   vision  is  virtually  identical  to  that  of  the  House  bill. 

Staff  comment. — The  conferees  may  wish  to  accept 
the  Senate  rule. 

5.  Premiums 

House  hill. — 

119  (1)    Separate   uniform   premium   rates   for   basic 
(265)                    benefit  and  ancillary  benefit  insurance  are  to  be  estab- 
lished by  the  Corporation  for  single-employer  plans 
and  for  multiemployer  plans. 

119  (2)  (a)  Part  of  the  premium  amount  for  a  particu- 
(267)                   lar  plan  is  to  be  based  on  the  plan's  unfunded  insured 

benefits.  The  premium  rate  on  this  part  is  not  to  ex- 
ceed 0.1  percent  for  single-employer  plans  and  0.025 
percent  for  multiemployer  plans. 

120  (b)  The  other  part  of  the  premium  amount  for  a 
(267)                   particular  plan  is  to  be  based  on  the  plan's  total  (i.e., 

whether  or  not  funded)  insured  benefits.  The  rate  for 

total  insured  benefits  is  to  be  determined  separately 

for  single-employer  and  multiemployer  plans  on  a 

yearly  basis  by  the  Corporation  at  levels  calculated  to 

produce  the  same  aggregate  premium  revenue  as  is 

produced  by  the  premiums  based  on  unfunded  insured 

benefits. 

119  (3)(a)  The  Corporation  may  revise  the  rates  as  to 

(267)  the  unfunded  insured  benefits;  it  is  to  annually  revise 

the  rates  as  to  the  total  insured  benefits,  in  order  to 

correspond  to  the  requirements  in  point  (2)  (b). 

124  (b)  If  the  Corporation  wishes  to  exceed  the  rate 

(277)  limits  specified  in  point  (2),  or  change  the  rate  base, 

it  may  do  so,  but  only  as  to  plan  years  beginning  more 

than  30  days  after  Congress  approves  the  revision 

by  a  House  concurrent  resolution. 

123  (4)   The  Corporation  may  charge  interest,  at  ap- 

(274)  propriate  rates,  on  unpaid  premiums  that  are  past  due. 

120, 128  (5)  The  premiums  for  such  supplemental  coverage 

(269, 289)  as  the  Corporation  determines  to  offer  are  to  be  based 

upon  the  actual  and  projected  costs  of  providing  such 

coverage. 

117,  124,  143  (6)   Each  single-employer  plan  choosing  to  avoid 

(261,  275,  contingent  employer  liability  is  to  pay  a  premium 

324)  based  upon   (a)  the  plan's  insured  benefits,   (b)  the 

plan's  unfvmded  insured  benefits,  and  (c)  the  actual 

and  projected  experience  of  all  plans  choosing  to  avoid 

contingent  employer  liability. 
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( 7 )  Since  multiemployer  plans  or  employers  in  those      143 
plans  would  not  be  liable,  under  the  House  bill,  for      (324) 
losses  suffered  by  the  Corporation  as  a  result  of  termi- 
nation of  such  plans,  there  is  no  provision  fixing  a 
premium  rate  for  multiemployer  plans  to  pay  to  avoid 
this  liability. 

Senate  amendment. — 

(1)  Separate  uniform  premium  rates  are  to  be  es-     447 
tablishecl    by   the    Corporation    for    single-employer      (265) 
plans  and  for  multiemployer  plans. 

(2)  The  premium  rate  through  1976,  for  both  sin-      447 
gle-employer  plans  and  for  multiemployer  plans,  is  to      (267) 
be  $1  per  year  per  participant. 

(3)  The  Corporation  may  revise  both  the  premium      448 
rate  and  the  rate  base  for  years  after  1976,  but  any      (277) 
such  change  is  not  to  become  effective  mitil  plan  years 
beginning  more  than  30  days  after  Congress  approves 

the  change  by  a  House  concurrent  resolution. 

(4)  Since  the  premiums  are  to  be  collected  as  ex- 
cise taxes,  the  Internal  Revenue  Code's  excise  tax  in- 
terest, addition  to  tax,  and  penalty  provisions  would 
apply  to  these  amounts. 

(5)  The   Corporation  is  permitted  to   determine      ^gg  ^g^ 
which  if  any  ancillary  benefits  are  to  be  includible  as       /2gg  39g\ 
covered  benefits  under  the  basic  premium;  also,  it  is        *^     '    -^  / 
authorized  to  insure  other  benefits  and  to  establish 
and  collect  the  necessary  premiums. 

(6)  and  (7)  Each  plan  (single-employer  or  multi-      ^^q 
employer)  choosing  to  avoid  contingent  employer  lia-       (275) 
bility  is  to  pay  such  premiums  as  the  Corporation  de- 
termines are  necessary  to  cover  payments  resulting 
from  the  offering  of  such  contingent  liability  insur- 
ance. 

Staff  cow/ment. — 

(1)  The  conferees  may  wish  to  require  the  Corpo- 
ration to  establish  separate  uniform  premium  rates 
for  single-employer  plans  and  for  multiemployer 
plans. 

(2)  In  order  to  provide  a  relatively  simple  initial 
premium  structure,  the  conferees  may  wish  to  consider 
establishing  (for  the  first  2  years)  a  premium  rate  of 
$1  per  plan  participant  for  single-employer  plans  and 
50  cents  per  plan  participant  for  multiemployer  plans, 
with  an  option  to  use  instead  the  formula  proposed  in 
the  House  bill  (to  the  extent  the  House  bill  formula 
does  not  lower  the  plan's  liability  for  premium  pay- 
ments to  less  than  half  of  the  amount  the  plan  would 
have  had  to  pay  under  the  $1  or  50  cents  rules) .  The 
conferees  may  wish  to  require  that  no  participant  in 
a  multiemployer  plan  is  to  be  counted  more  than  once, 
as  to  any  one  year's  premium  for  that  plan. 


Page  numbers  (3)  'pj^g  conferees  may  wish  to  provide  the  follow- 

ing as  to  premium  rates  after  the  first  2  years : 

(a)  The  Corporation  may  revise  the  rates  and 
the  rate  bases,  but  (i)  if  it  bases  premiums  on 
number  of  participants,  the  rates  are  not  to  ex- 
ceed the  $1  and  the  50  cents  referred  to  in  point 
(2) ,  above ;  (ii)  if  it  bases  premiums  on  unfunded 
insured  benefits,  the  rates  are  not  to  exceed  the 
0.1  percent  and  0.025  percent  referred  to  in  House 
Mil  point  (2)  (a),  above;  (iii)  if  it  bases  pre- 
miums on  total  insured  benefits,  the  rates  are  not  to 
exceed  the  amounts  which  would  be  calculated 
under  Hoiose  hill  point  (2)  (b)  above;  and  (iv)  if 
it  uses  any  2  or  all  3  of  the  above  3  rate  bases,  it 
must  set  the  premium  rules  so  as  to  produce  ap- 
proximately equal  amounts  of  aggregate  premium 
revenue  from  each  of  the  rate  bases  it  uses. 

(b)  If  the  corporation  wishes  to  (i)  exceed 
the  rate  limits  specified  above,  (ii)  produce  un- 
equal amounts  of  aggregate  premium  revenue 
from  the  different  rate  bases,  or  (iii)  use  different 
rate  bases,  it  may  do  so,  but  only  as  to  plan  years 
beginning  after  Congress  approves  these  revi- 
sions. 

(4)  The  conferees  may  wish  to  provide  for  the  col- 
lection of  premiums  as  such,  and  not  as  taxes,  and  with 
the  enforcement  mechanism  to  be  a  civil  action 
brought  by  the  Corporation.  The  conferees  may  also 
wish  to  provide  that  all  premiums  are  to  be  paid  by 
the  plan,  and  that  there  will  be  a  civil  penalty  equal 
to  100  percent  of  the  premium  liability  if  premiums 
are  not  paid  when  due,  with  the  penalty  also  to  be  paid 
by  the  plan.  In  addition,  the  Corporation  might  be 
enabled  to  charge  interest  at  a  current  rate  (as  in  the 
House  bill)  for  unpaid  premiums  that  are  past  due. 
Coverage  would  continue  even  though  premiums  are 
not  paid. 

(5)  The  conferees  may  wish  to  permit  the  Corpora- 
tion to  insure  benefits  that  are  supplemental  to  the 
basic  retirement  and  ancillary  benefits,  and  to  pre- 
scribe premiums  based  on  actual  and  projected  costs 
of  this  coverage.  Some  staff  members  maintain  that 
these  premium  payments  should  not  be  based  upon 
any  uniform  rate  structure,  while  others  assert  that 
premiums  for  the  insurance  of  each  category  of  sup- 
plemental benefits  (such  as  medical  and  layoff  bene- 
fits) should  be  at  separate  uniform  rates. 

(6)  and  (7)  The  conferees  may  wish  to  adopt  the 
House  bill's  provision  for  establishing  the  additional 
premium  to  be  paid  by  single-employer  plans  insur- 
ing themselves  against  contingent  liability,  and  this 
system  might  be  extended  to  multiemployer  plans. 


The  conferees  may  also  wish  to  provide  specifically         ^«s'^  numbers 
that  premiums  in  single-employer  plans  are  to  be  based 
upon  uniform  rates  and  that  premiums  in  multiem- 
ployer plans  are  to  be  based  upon  uniform  rates. 

6.  Valuation  of  Plan  Assets  and  Insured  Benefits 
House  hill. —  1^1 

(1)  The  Corporation  is  to  adopt  rules  for  valuation      (271) 
of  a  plan's  assets  for  purposes  of  determining  pre- 
mium payment  amounts.  Special  rules  are  provided 

as  to  securities  for  which  a  market  exists  and  as  to 
bonds  or  other  evidences  of  indebtedness. 

(2)  Also  for  the  purpose  of  determining  a  plan's      122 
premium   payment   amounts,  the   Corporation  is  to      (272) 
adopt  rules  on  the  valuation  of  a  plan's  insured  bene- 
fits. Special  rules  are  provided  as  to  triennial  valua- 
tion of  plan  liabilities  and  as  to  comparability  of  mor- 
tality rates  and  interest  rates. 

Senate  amendment.— The,  actuarial  value  of  a  bene-      ^gj 
fit  is  to  be  determined  in  accordance  with  the  Corpora-      (291) 
tion's  bylaws. 

Staff  comment. — The  conferees  may  wish  to  author- 
ize the  Corporation  to  establish  by  regulations 
equitable  methods  of  valuing  assets  and  benefits. 

7.  Trust  Funds 

House  hill.— 

( 1 )  There  is  to  be  a  Single-Employer  Primary  Trust      117 
Fund  and  a  Multiemployer  Trust  Fund.  (261) 

(2)  The  Corporation  is  to  have  discretion  to  estab- 
lish a  Single-Employer  Optional  Trust  Fund  (for  em- 
ployers in  single-employer  plans  electing  to  pay  the 
extra  premium  charge  to  avoid  employer  liability) 
and  other  trust  funds. 

(3)  The  resources  of  each  fund  are  to  be  kept  sep- 
arate from  the  other  funds  and  are  not  to  be  used  to 
pay  the  expenses  and  losses  of  another  fund. 

Senate  amendment. — 

(1)  There  is  to  be  a  Pension  Benefit  Guaranty  Fund.      446,  460,  461 

(2)  Authority  is  granted  to  establish  funds  for      (261,  275, 
insurance  of  contingent  employer  liability  and  insur-      326) 
ance  of  other  classes  of  benefits. 

(3)  It  is  intended  that  premium  rates  for  single- 
employer  plans  and  multiemployer  plans  reflect  expe- 
rience and  corporation  costs  for  single-employer  plans 
and  multiemployer  plans,  respectively,  even  though 
the  assets  are  maintained  in  a  single  fund. 

Staff  comment. — The  conferees  may  wish  to  pro- 
vide for  separate  funds  for  single-employer  and  multi- 
employer plans.  Under  this  approach,  the  fund  for 
single-employer  plans  would  encompass,  as  to  those 
plans,  the  basic  termination  insurance  (including  that 
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Page  numbers  Qf  siiigle-employer  plans  voluntarily  covered) ,  the  em- 
ployer liability  insurance,  and  the  assets  of  terminated 
plans  which  the  Corporation  has  liquidated  or  trans- 
ferred into  the  fund.  The  fund  for  multiemployer 
plans  would  encompass  the  corresponding  element  for 
those  plans.  The  conferees  may  also  wish  to  provide  for 
two  additional  funds — one  for  the  insurance  of  supple- 
mental benefits  of  single-employer  plans  and  one  for 
the  insurance  of  supplemental  benefits  of  multiem- 
ployer plans.  The  resources  of  each  fund  are  to  be  kept 
separate  from  the  other  funds  and  are  not  to  be  used 
to  pay  the  expenses  of  another  fund.* 

8.  Premium  Phase-in 

121  House  hill. — The  amount  of  premiums  otherwise 

(270)  payable  by  any  plan  (except  a  successor  plan)  is  to  be 

phased  in  from  50  to  100  percent,  depending  on  how 
long  the  plan  has  been  in  effect,  so  that  a  plan  in 
effect  6  years  or  more  would  pay  100  percent  of  the 
premium  rate. 

Senate  amendment. — No  comparable  provision. 

Sta-ff  comment. — The  conferees  may  wish  to  con- 
sider following  the  approach  of  the  Senate  amendment 
(i.e.,  not  providing  for  phasing  in  of  premium  pay- 
ments) . 

9.  Plans  Covered 
House  hill. — 

98,  125  (1)   Except  as  noted  in  point  (2)  below,  the  insur- 

(219,  283)  ance  provisions  are  to  apply  on  a  mandatory  basis 

to  all  plans  to  which  the  funding  standards  apply. 
(2)   However,  the  insurance  provisions  are  not  to 

apply  to  a  plan  unless : 

(a)  the  plan  has  more  than  25  participants  (of 
whom  at  least  10  have  nonforfeitable  benefits)  at 
all  times  during  any  5  consecutive  years;  and 

(b)  the  plan's  assets  cover  at  least  10  percent 
of  the  present  value  of  the  plan's  insured  benefits. 

453  Senate  amendment. — 

(283)  (1)   The  insurance  provisions  are  to  apply  to  all 

qualified  plans  except : 

(a)  money  purchase  pension  plans,  profit-shar- 
ing plans,  and  stock  bonus  plans, 

(b)  governmental  plans, 

(c)  church  plans  (other  than  those  electing  to 
come  vmder  the  insurance  provisions)  and 

(d)  certain  fraternal  association  plans. 
(2)   No  corresponding  provisions. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  provide  that  (apart 
from  what  may  be  decided  below  under  point   (2), 

*Not  all  staff  members  agree  with  this  point. 


relating  to  plans  with  relatively  few  participants  and        ^^^oe  numbers 
plans  with  little  assets)  all  plans  that  are  subject  to 
the  funding  standards  of  the  bill  (other  than  defined 
contribution  plans)  are  to  be  covered. 

This  would  mean  that  the  following  kinds  of  plans 
would  be  excluded  from  mandatory  insurance  cover- 
age: 

(a)  Governmental  plans,  including  plans  financed 
by  contributions  required  under  the  Eailroad  Retire- 
ment Act. 

(b)  Church  plans  that  do  not  elect  coverage. 

(c)  Non-U.S.  plans  for  nonresidents  aliens,  sub- 
stantially all  of  the  participants  and  beneficiaries  of 
which  are  nonresident  aliens. 

(d)  Unfunded  plans  maintained  by  the  employer 
primarily  to  provide  deferred  compensation  for  select 
management  or  highly-compensated  employees. 

(e)  Plans  which  have  not  provided  for  employer 
contributions  after  the  date  of  enactment. 

(f)  Profit-sharing  and  stock  bonus  plans  (money 
purchase  plans  also  would  be  excluded) . 

(g)  Plans  funded  exclusively  by  the  purchase  of 
individual  qualified  insurance  contracts  and  group 
insurance  contracts  which  have  the  same  character- 
istics, as  determined  by  regidations,  as  individual 
qualified  insurance  contracts. 

(h)  Unfunded  plans  which  provide  benefits  in 
excess  of  the  limitations  in  the  Internal  Revenue  Code 
on  contributions  and  benefits  which  may  be  adopted, 
and  which  are  plans  for  the  highly-paid. 

(i)  Nonqualified  plans  exclusively  for  sole  proprie- 
tors, or  exclusively  for  partners  all  of  whom  own 
more  than  10  percent  of  the  capital  or  profits  interest 
in  the  partnership. 

( j )  Plans  estalDlished  by  fraternal  societies  or  other 
organizations  described  in  section  501(c)  (8),  (9),  or 
(18)  of  the  Internal  Revenue  Code  which  receive  no 
employer  contributions  and  which  cover  only  members 
(not  employees) .  The  conferees  may  also  wish  to  pro- 
vide that  all  plans  are  to  be  excluded  from  coverage 
during  their  first  5  years  of  existence,  but  to  provide 
for  refunds  of  all  premiums  paid  during  that  period 
for  plans  terminating  before  coverage. 

(2)  Some  staff  members  would  follow  the  House 
rule  (generally  excluding  from  mandatory  coverage 
those  plans  with  fewer  than  26  participants  or  with 
assets  covering  less  than  10  percent  of  the  insured 
benefits).  Others  would  follow  the  Senate  approach 
(not  excluding  such  plans). 

10.  Benefits  Covered 

House  hill. — 

(1)    Insurance  protection  is  to  apply  to  benefits     127 
(other  than  those  which  became  vested  solely  because      (288) 
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Page  numbers        ^f  ^j^^  plan's  termination)  required  to  be  vested  under 
the  statutory  minimum  vesting  schedule  designated 
by  the  plan  (and  to  certain  ancillary  benefits),  up  to 
the  insurance  limitations,  except  as  noted  below. 
129  (2)   The  terminated  plan  must  have  been  subject  to 

(291)  the  insurance  provision  for  more  than  5  years  prior  to 

termination  if  any  of  its  benefits  are  to  be  covered,  but 
the  Corporation  may  authorize  insurance  of  benefits 
under  other  plans  that  have  been  in  effect  at  least  5 
years  if  the  Corporation  believes  that  the  plan  has 
been  in  substantial  compliance  with  the  standards  of 
the  Act  before  the  plan  was  subject  to  the  Act,  and 
that  the  coverage  will  not  prevent  equitable  under- 
writing of  benefits  otherwise  covered.  Also,  the  insured 
benefits  must  have  arisen  under  plan  provisions 
adopted  and  in  effect  more  than  5  years  before  termin- 
ation. 
128  (3)   If  the  Corporation  determines  that  additional 

(289)  benefits  are  insurable,  the  Corporation  may  prescribe 

the  conditions  and  the  premiums  to  be  charged  for  this 
insurance.  Insurance  payments  for  these  benefits  are 
not  to  be  made  from  either  the  Single-Employer  Trust 
Fund  or  the  Multiemployer  Trust  Fund. 
12Q  (4)   The  Corporation  may  also  insure  the  benefits 

(<2,SQ)  of  plans  not  otherwise  covered  if  they  are  tax-qualified 

and  registered  under  section  512  of  the  Act,  and  if  the 
coverage  will  not  unreasonably  increase  the  premium 
payments  of  plans  that  are  required  to  be  insured. 
l^l  (5)   For  purposes  of  meeting  the  time  requirements, 

(293)  periods  in  which  predecessor  plans  have  been  in  effect 

are  added  to  periods  in  which  successor  plans  have 
been  in  effect. 

/Senate  amendment. — 
455  (1)    Insurance  protection  is  to  apply  to  benefits 

(288)  (other  than  those  which  became  vested  solely  because 

of  the  plan's  termination)  that  are  vested  under  the 
plan,  even  though  they  exceed  the  statutory  minimum 
vesting  requirements  (and  to  ancillary  benefits  which 
the  Corporation  determines  to  be  insurable) ,  up  to  the 
insurance  limitations,  except  as  noted  below. 
<Kf-  (2)   The  insured  benefits  must  have  arisen  under 

/pq^v  plan  provisions  adopted  and  in  effect  for  at  least  3 

^"^     '  years  prior  to  termination  in  order  to  be  covered,  and 

no  discretionary  coverage  is  provided  for  plans  or 
benefits  not  in  effect  for  3  years. 
461  (3)  Essentially  similar  to  the  House  rules. 

(326)  (4)   No  corresponding  provision. 

453  (5)   For  purposes  of  meeting  the  time  requirements, 

(283)  periods  m  which  predecessor  plans  were  in  effect  are 

added  to  the  periods  in  which  successor  plans  have  been 
in  effect. 
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(1)  The  conferees  may  wish  to  adopt  the  Senate 
rule. 

(2)  The  conferees  may  wish  to  provide  that  plans 
and  plan  amendments  are  to  be  fully  covered  (up  to 
the  insurance  limitations)  after  they  have  been  in  ex- 
istence for  five  years  and  that,  in  the  meantime,  there 
is  to  be  no  phasing  in  or  insurance  coverage.  (But 
see  "^^.  Transitional  Rule^''  infra.) 

(3)  The  conferees  may  wish  to  provide  that  if  the 
Corporation  determines  that  supplemental  benefits 
are  to  be  insured,  the  Corporation  may  prescribe  the 
premiums  to  be  charged  for  this  coverage  and  con- 
ditions to  the  coverage.  The  staff  has  not  agreed 
upon  whether  the  premium  rates  for  this  coverage 
should  be  absolutely  uniform  or  only  uniform  as  to 
each  separate  category  of  supplemental  benefits  cov- 
ered. The  staff  has  also  not  agreed  upon  whether 
there  should  be  additional  trust  funds  for  this  in- 
surance, but  the  staff  has  agreed  that  if  additional 
trust  funds  are  to  be  established,  there  should  be 
one  for  single-employer  plans  and  one  for  multiem- 
ployer plans. 

(4)  and (5)  In  addition,  the  conferees  may  wish 
to  accept  the  House  proposals  dealing  with  (4)  the 
discretion  of  the  Corporation  to  insure  plans  volun- 
tarily requesting  coverage,  and  (5)  "tacking  on"  pe- 
riods of  existence  of  predecessor  and  successor  plans 
for  purposes  of  the  time  requirements  for  coverage. 

11.  Insurance  Limitations 
House  hill. — 

(1)  Insured  benefits  with  respect  to  an  individual     128 
are  not  to  exceed  the  actuarial  equivalent  of  an  annu-      (290) 
ity,  beginning  at  age  65,  of  $20  per  month  per  year  of 
credited  service. 

(2)  This  maximum  is  to  be  adjusted  according  to      129 
changes  in  all  employees'  average  wages,  as  reported      (290) 
to  the  Secretary  of  Health,  Education,  and  Welfare. 

(3)  The  amount  of  insurance  payable  wdth  respect     131 
to  any  individual  is  not  to  exceed  this  limitation  re-      (294) 
gardless  of  the  number  of  plans  in  which  that  indi- 
vidual was  a  participant. 

(4)  Insurance  is  withheld  entirely  from  any  "sub-      131 
stantial  owner" — a  person  who  owns  a  sole  proprietor-      (296) 
ship,  more  than  5  percent  of  a  partnership,  or  5  per- 
cent of  either  the  entire  stock  or  the  voting  stock  of 

a  corporation. 

Senate  amendment. — 

( 1 )  Insured  benefits  with  respect  to  a  participant  are      456 
not  to  exceed  the  'actuarial  equivalent  of  the  lesser  of      (290) 
(a)  50  percent  of  average  wages  during  the  5  years 
preceding  termination  or  (b)  $750  monthly. 
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457  (2)  The  $750  amount  is  to  be  adjusted  according  to  I 

(291)  changes  in  the  social  security  contribution  and  benefit 

base. 

457  (3)  Essentially  the  same  as  the  House  bill. 

(294)  (4)  The  insured  benefits  of  a  participant  who  was  an 

458  "owner-employee"  during  the  plan  year  of  the  termi- 
(296)  nation  or  any  of  the  preceding  3  years  are  reduced  by 

the  amount  of  that  participant's  pro  rata  share  of  any 
accumulated  funding  deficiency  at  the  time  of  termina- 
tion. 

Staff  com/ment. — 

( 1 )  The  conferees  may  wish  to  provide  that  insured 
benefits  with  respect  to  a  participant  are  not  to  exceed 
the  actuarial  equivalent  of  the  lesser  of  (a)  100  percent 
of  average  wages  during  the  individual's  highest-paid 
5  years  of  participation  in  the  plan  or  (b)  $750 
monthly.* 

(2)  The  limits  described  in  point  (1)  would  be 
adjusted  according  to  changes  in  the  social  security 
contribution  and  benefit  base. 

(3)  The  amount  of  insurance  payable  with  respect 
to  any  individual  is  not  to  exceed  this  limitation 
regardless  of  the  number  of  plans  in  which  that 
individual  was  a  participant. 

(4)  The  insured  benefits  of  a  participant  who  was 
an  "owner-employee"  during  the  plan  year  of  the* 
termination  or  any  of  the  preceeding  3  years  are 
reduced  by  the  amount  of  that  participant's  pro  rata 
share  of  any  accumulated  funding  deficiency  at  the 
time  of  termination. 

1%.  Effect  of  Tax  Disqualification 
1^2  House  hill. — Benefits  that  accrue  after  a  tax  dis- 

( 298 )  qualification  of  a  plan  are  not  insured. 

458  Senate    amendment. — The    Senate    amendment    is 

(298)  essentially  similar  to  the  House  bill. 

Staff  comment. — The  conferees  may  wish  to  provide 

that  benefits  which  accrue  after  a  tax  disqualification 

of  a  plan  are  not  insured. 

13.  Reportable  Events 

House  hill. — 
1^4  (1)    Certain  events  indicating  possible  danger  of 

(300)  plan  termination  must  be  reported  by  the  plan  admin- 

istrator to  the  Corporation.  These  events  are : 

(a)  a  tax  disqualification; 

(b)  a  benefit  decrease  by  plan  amendment; 

(c)  a  decrease  in  active  participants  to  80  per- 
cent of  the  number  at  the  beginning  of  the  plan 
year,  or  75  percent  of  the  number  at  the  begin- 
ning of  the  previous  plan  year ; 

*  Not  all  stafE  members  agree  with  this  suggestion. 
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(d)  an  lES  determination  that  there  has  been 
a  plan  termination  or  partial  termination  for  tax 
purposes ; 

(e)  a  failure  to  meet  the  minimum  funding 
standards ; 

(f )  inability  to  pay  benefits  when  due; 

(g)  a  distribution  of  $10,000  or  more  in  a 
24-month  period  to  a  "substantial  owner,"  if  the 
plan  has  unfunded  nonforfeitable  benefits  after 
the  distribution  (unless  the  distribution  was  made 
on  account  of  death)  ; 

(h)  filing-  of  a  report  preliminary  to  a  merger, 
consolidation,  transfer  of  assets  or  liabilities,  or 
a  distribution  in  excess  of  $25,000  to  a  participant 
in  any  plan  year,  or  the  granting  by  the  Secretary 
of  Labor  of  a  hearing  in  regard  to  a  variation  on 
the  bill's  standards ;  or 

(i)  the  occurrence  of  any  other  event  which  the 
Corporation  determines  may  be  indicative  of  a 
need  to  terminate  the  plan. 
(2)  The  Secretary  of  the  Treasury  is  to  notify  the 
Corporation  of  the  occurrence  of  events  (a),  (d),  or 
(e) ,  or  any  other  event  which  indicates  the  plan  is  not 
sound,  and  the  Secretary  of  Labor  is  to  notify  the  Cor- 
poration of  the  occurrence  of  events  (a),  (d),  or  (h), 
or  any  other  event  which  indicates  the  plan  is  not 
sound. 
Senate  amendment. — 

( 1 )  Essentially  the  same  as  House  bill  points  ( 1 )  ( a) 
through  (f).  As  to  point  (1)  (g),  the  Senate  amend- 
ment requires  reporting  of  any  distribution  of  $10,000 
or  more  to  an  owner-employee  (unless  the  distribution 
is  made  on  account  of  death  or  disability) ,  if  the  dis- 
tribution creates  or  increases  unfunded  vested  liabili- 
ties. The  Senate  amendment  does  not  include  provi- 
sions corresponding  to  points  (1)  (h)  and  (i)  of  the 
House  bill. 

(2)  Essentially  thQ  same  as  the  House  bill,  as  to  the 
Secretary  of  the  Treasury;  no  corresponding  provi- 
sions as  to  the  Secretary  of  Labor. 

Staff  comment. — ^The  conferees  may  wish  to  adopt 
the  House  bill  provision,  w^ith  the  modification  that  the 
Secretary  of  Labor  may  waive  the  requirement  that 
any  of  these  events  be  reported,  in  accordance  with 
regulations  to  be  established  by  the  Corporation. 

U.    Termwations   Instituted   ly   the    Corporation 

House  hill. — 

(1)  The  Secretary  of  Labor  may  terminate  a  plan, 
after  a  hearing,  (a)  if  he  determines  that  (i)  the  plan 
failed  to  meet  the  minimum  funding  standards,  (ii)  the 
plan  is  unable  to  pay  benefits  when  due,  or    (iii) 
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Page  numhers        failure  to  terminate  will  cause  long-run  loss  to  the 
Corporation,  or  (b)  if  the  employer  or  an  appropriate 
employee  organization  applies  to  him  for  authority  to 
terminate. 
137  (2)    The  Secretary  of  Labor  must  distribute  the 

(305)  plan's  assets  in  accordance  with  the  priority  schedule 

given  below  under  "i,9.  Distribution  of  Assets  upon 
Termination''' ;  he  is  permitted  to  distribute  the  assets 
without  ending  the  plan  or  appointing  a  receiver ;  and 
also  he  may  order  the  plan's  continuation  under  a  re- 
ceiver until  all  benefit  liabilities  are  satisfied,  in  which 
case  no  benefits  may  thereafter  accrue  or  vest,  and 
benefits  payable  would  not  be  limited  to  insurable  bene- 
fits. At  any  time,  however,  he  may  wind  up  the  plan 
(after  a  hearing)  with  a  distribution  of  remaining 
assets. 

464  Senate  amendment. — 

(307)  (1)  (a)    The   Corporation    (not  the   Secretary   of 

Labor)  may  institute  termination  proceedings  in  a 
United  States  District  Court  in  which  the  plan  admin- 
istrator resides  or  does  business,  or  in  which  any  of  the 
plan's  trust  property  is  located.  Causes  for  the  Corpo- 
ration's intervention  may  be  those  described  in  the 
House  bill,  or  a  distribution  in  excess  of  $10,000  to  an 
owner-employee  (made  other  than  on  account  of  death 
|,  or  disability)  if,  after  the  distribution,  there  are  un- 

464  funded  vested  liabilities. 

(308)  (^)  In  terminating,  the  Corporation  may,  upon 
notice  to  the  plan,  apply  for  appointment  of  a  trustee 
for  the  plan,  in  which  case  the  plan  administrator 
must  show  cause  within  3  days  why  the  trustee  should 
not  be  appointed.  If  a  trustee  is  appointed,  the  Cor- 
poration must  apply  for  a  termination  decree  within 
30  days;  if  the  Corporation  fails  to  do  so,  the  assets 

466  must  be  transferred  back  to  the  plan  administrator. 

(309)  (2)  The  trustee  is  granted  various  relevant  powers 
to  be  used  either  prior  to  termination  or  both  before 
and  after  termination.  In  general,  a  trustee  is  to  be 
subject  to  the  same  duties  as  a  trustee  appointed  under 

469  section  47  of  the  Bankruptcy  Act. 

(312)  The  Corporation  may  apply  for  appointment  of  a 

trustee  or  termination  of  a  plan  regardless  of  the 
pendency  in  any  court  of  any  action  against  a  plan's 
assets,  and  the  court  may  stay  any  such  action  pend- 
ing its  adjudication. 
Staff  com/ment. — 

(1)  (a)  The  conferees  may  wish  to  provide  that,  in 
order  for  the  corporation  to  terminate  a  plan,  the  Cor- 
poration must  go  to  court,  as  under  the  Senate  amend- 
ment. 

(b)  The  conferees  may  wish  to  specify  that  the  Cor- 
poration may  submit  a  list  of  recommended  trustees 
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to  the  court,  but  that  the  court  is  to  appoint  the  trustee, 
with  the  preferred  choice  normally  to  be  the  existing 
plan  administrator.  In  addition,  the  conferees  may 
wish  to  specify  that  the  Corporation  may  ask  the  court 
to  appoint  the  Corporation  itself  as  trustee,  in  special 
circumstances. 

(2)  The  conferees  may  wish  to  enable  the  Corpora- 
tion to  decide  whether  the  trustee  should  liquidate  the 
plan  immediately  or  continue  to  operate  it  under  court 
supervision,  while  allowing  the  trustee,  if  he  disagrees 
with  the  Corporation's  decision,  to  ask  the  court  to 
overrule  the  Corporation. 

The  conferees  may  decide  to  require  the  Corpora- 
tion to  create  an  Advisory  Board  to  suggest  trustees, 
to  suggest  favorable  investments  of  plans'  funds  at  any 
particular  time,  and  to  advise  the  Corporation,  in  view 
of  existing  economic  circumstances,  whether  terminat- 
ing plans  should  be  liquidated  immediately  or  con- 
tinued in  operation  under  trustees.  The  Advisory 
Board  might  consist  of  a  representative  from  labor, 
another  from  management,  and  another  from  the  gen- 
eral public. 

15.  Terminations  at  the  Request  of  the  Plan 

House  Mil. — ^The  House  bill  requires  that  an  em- 
ployer or  employee  organization  seeking  to  terminate 
a  plan  must  apply  to  the  Secretary  of  Labor  for  au- 
thority to  terminate. 

Senate  amendment. — A  plan  administra/tor  wishing 
to  terminate  must  first  notify  the  Corporation  of  this 
fact  and  may  make  no  termination  distributions  for 
90  days.  (This  90-day  period  may  be  extended  by 
agreement. )  The  Corporation  must  notify  the  plan  ad- 
ministrator within  90  days  (or  as  extended)  of  its 
determination  whether  the  plan  assets  are  sufficient 
to  discharge  all  insured  benefit  obligations.  A  notifica- 
tion that  the  assets  are  not  sufficient  is  to  be  treated 
as  a  termination  by  the  Corporation  as  of  the  date  of 
notification. 

If,  in  terminating  with  authorization  of  the  Cor- 
poration, a  plan  administrator  sliould  find  the  plan 
assets  insufficient  to  discharge  all  insured  benefits,  he 
must  notify  the  Corporation,  which  is  then  to  ter- 
minate under  the  regular  proceedings  for  involuntary 
terminations. 

If  an  insured  plan  is  changed  to  a  money  purchase 
plan,  a  profit-sharing  plan,  or  a  stock  bonus  plan 
(which  are  not  covered  by  the  insurance  provisions), 
the  change  is  treated  as  a  voluntary  termination  (for 
which  the  plan  administrator  must  first  obtain 
authorization). 

Staff  comment. — The  conferees  may  wish  to  adopt 
essentially  the  Senate  amendment,  but  to  provide  as 
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Page  numbers  ^y^n  ^}-^r^^  both  the  plan  administrator  and  the  Cor- 
poration are  to  have  the  option  to  go  to  court  to 
request  the  appointment  of  a  trustee  when  the  best 
interests  of  the  participants  and  beneficiaries  would 
thereby  be  served.  In  addition,  the  conferees  may  wish 
to  provide  that  there  shall  be  a  special  expedited  court 
process  for  all  instances  in  which  there  is  no  disagree- 
ment between  the  plan  administrator  and  the  Corpora- 
tion.* 

16.  Management  Functions 

House  hill. — The  Secretary  of  Labor  is  given  au- 
thority to  transfer  funds  of  terminated  plans  to  the 
Corporation  for  investment  and  for  payment  of  bene- 
fits, as  well  as  to  obtain  outside  financial  counsel  and 
to  take  any  other  consistent  action  to  assure  equitable 
payments  to  participants  and  beneficiaries. 

Senate  amendnnent. — Investment  of  funds  of  termi- 
nated plans  is  to  be  handled  by  the  court-appointed 

139  trustee. 

(308)  Staff  comments. — ^The  conferees  may  wish  to  pro- 

vide that  the  court-appointed  trustee  is  to  take  charge 
of  the  assets  of  a  terminated  plan  and  invest  them,  that 
gains  and  losses  thereafter  incurred  are  to  adhere  to 
the  Corporation,  and  that  the  court-appointed  trustee 
may  employ  financial  analysts  to  advise  him  on  invest- 
ment and  related  matters.  However,  the  conferees  may 
also  wish  to  provide  that  the  Corporation  may  estab- 
lish investment  policies,  including  w^hether  annuities 
should  be  purchased  (for  plans  in  general  or  for 
]3articular  plans  whether  or  not  an  insurable  event 
has  yet  occurred),  and  that  the  Corporation  may 
obtain  advise  for  that  purpose  from  an  Advisor}^ 
Board  to  be  established. 

17.  Duties  of  Corporation  to  Secretary  of  Labor 

140  House  hill. — The  Secretary  may  examine  the  Cor- 
(315)                    poration's  records  and  require  reports  as  he  deems 

appropriate.   There   are   also   requirements   for   cer- 
tain regular  reports  from  the  Corporation  to  be  trans- 
mitted with  appropriate  comments  by  the  Secretary 
to  the  President  and  Congress. 
446  Senate  amendment. — The  Secretary  of  the  Treasury 

is  to  be  the  trustee  of  the  insui'ance  fund  and  to  report 
annually  to  Congress. 

Staff  comment. — -The  conferees  may  wish  to  adopt 
the  House  provision. 

18.  Employer  Liability 

^.^  House  hill. — 

1*"^^.  (1)   In  general,  each  solvent  employer  is  liable  to 

^      ^  ^  reimburse  the  Corporation  for  insurance  benefits  paid 


*  Not  aU  staff  members  agree  with  this  point. 
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because  of  termination  of  that  employer's  plan  (other 
than  a  multiemployer  plan) . 

(2)  The  employer  liability  is  not  to  exceed  50  per- 
cent of  the  employer's  net  worith. 

(3)  The  House  hill  does  not  provide  for  employer 
liabilities  in  the  case  of  multiemployer  plans. 

(4)  An  employer  liability  which  arises  because  of  a 
termination  is  to  give  rise  to  la  lien  against  the  em- 
ployer's property.  This  lien  is  to  be  subordinate  to 
the  basic  Federal  tax  lien.  The  Corporation  is  author- 
ized to  larrange  for  payment  of  this  liability  on  equita- 
ble and  appropriate  terms. 

(5)  The  Corporation  is  authorized  to  permit  em- 
ployers to  elect  to  avoid  employer  liability,  upon 
payment  of  the  appropriate  premiums. 

(6)  A  plan  may  be  amended  to  end  furfther  partici- 
pation, accrual  of  additional  benefits,  and  further  vest- 
ing without  thereby  necessarily  causing  an  insurable 
termination. 

(7)  and  (8)  No  corresponding  provision. 
Senate  amendment. — 

(1)  Each  employer  is  liable  to  reimburse  the  Cor- 
poration for  insurance  benefits  paid  because  of  the 
termination  of  that  employer's  plan  (whether  or  not 
it  is  a  multiemployer  plan) . 

(2)  The  employer  liability  is  not  to  exceed  30  per- 
cent of  the  employer's  ne!t  worth,  determined  as  of  120 
days  prior  to  termination  of  the  plan. 

(3)  (a)  The  employer  liability  on  termination  of  a 
multiemployer  plan  is  to  be  allocated  among  the  em- 
ployers who  contributed  during  the  5  years  before  ter- 
mination, in  proportion  to  those  contributions.  The 
30-percent  limit  (point  (2),  above)  is  to  be  applied 
separately  to  each  employer. 

(b)  If  a  substantial  employer  withdraws  from  a 
multiemployer  jDlan,  the  withdrawing  employer  is  re- 
quired to  furnish  a  bond  to  cover  that  employer's  pos- 
sible liability  if  the  multiemployer  plan  terminates 
within  5  years  after  the  withdrawal.  Alternatively,  the 
Corporation  is  authorized  to  allocate  the  multiem- 
ployer plan's  assets  between  the  participants  who  are 
no  longer  in  coA'ered  service  because  of  this  withdrawal 
and  the  other  participants,  and  treat  that  portion  of 
the  plan  allocable  to  the  withdrawing  employer's  em- 
ployees as  though  it  were  a  terminated  plan.  A  third 
alternative  is  to  permit  the  CorjDoration  to  accept  an 
indemnity  agreement  among  the  employers  in  the 
plan. 

(c)  A  definition  is  provided  for  "multiemployer 
plan"  (see  Part.  One  of  this  summary,  Participation 
and  Coverage,  item  12,  page  8). 
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479,  488  (4)  An  employer  liability  which  arises  because  of 

(320,  321)  a  termination  is  to  give  rise  to  a  lien  on  the  employer's 

property.  This  lien  is  to  be  subordinate  to  certain 
Federal  tax  liens  and  also  to  other  liens  perfected  not 
later  than  30  days  after  termination.  The  Corporation 
is  authorized  to  further  subordinate  this  lien,  and  also 
to  arrange  for  payment  of  this  liability  on  equitable 
and  appropriate  terms. 
460,  478  (5)  (a)  The  Corporation  is  authorized  to  permit  em- 

(275,  317)  ployers  to  elect  to  avoid  liability,  on  payment  of  the 

appropriate  premium  for  each  of  the  5  plan  years  im- 
mediately preceding  the  plan  year  during  which  the 
plan  terminates.  However,  the  liability  will  not  be 
avoided  if  the  employer  remains  in  the  same  business 
or  a  similar  business.  The  employer  liability  is  not  to 
apply  to  the  extent  that  the  insurance  shortfall  arises 
out  of  the  insolvency  of  a  qualified  insurance  company. 
461  (b)   The  amendment  specifically  permits  employ- 

(326)  ers  to  secure,  from  the  private  insurance  industry,  in- 

surance against  this  liability. 

(6)  No  corresponding  provision. 
480  ('J')  A  successor  employer  incurs  the  liability  for  in- 

('293)  surance  losses  caused  by  the  termination  of  its  prede- 

cessor's plan. 
482  (8)  If  at  least  20  percent  of  an  employer's  employees 

(318)  (who  are  participants  in  the  plan)  are  separated  from 

employment  due  to  the  employer's  ceasing  operations 
in  any  facility,  that  employer  incurs  employer  lia- 
bility according  to  the  rules  regarding  liability  for 
losses  caused  by  the  withdrawal  of  "substantial  own- 
ers" from  multiemployer  plans. 

Staff  comment. — 

(1)  The  conferees  may  wish  to  agree  to  impose 
employer  liability  in  the  case  of  multi-employer  plans 
as  well  as  other  plans. 

(2)  The  conferees  may  wish  to  adopt  the  Senate 
approach,  with  the  employer  liability  not  to  exceed 
30  percent  of  net  worth,  modified  as  follows:  (a)  the 
date  of  the  determination  of  the  employer's  net  worth 
is  to  be  120  days  prior  to  the  termination  date,  and 
(b)  the  date  of  the  valuation  of  the  plan's  assets  and 
liabilities  to  be  the  termination  date  itself. 

(3)  (a)  The  conferees  may  wish  to  consider  agree- 
ing to  the  approach  of  the  Senate  rule  allocating  em- 
ployer liability  on  terminations  of  multiemployer 
plans  among  the  employers  who  contributed  during 
the  five  years  before  termination,  in  proportion  to 
those  contributions,  and  with  the  30-percent  limit 
(point  2.  above)  to  be  applied  sejparately  to  each 
employer.  The  conferees  may  also  wish  to  allow  such 
other  equitable  approach  as  may  be  determined  by 
regulations. 
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(b)  The  conferees  may  wish  to  consider  adopting 
the  rules  of  the  Senate  amendment,  except  that  they 
may  wish  to  authorize  regulations  to  provide  for 
alternative  methods  to  indemnity  bonds  in  order  to 
assure  that  a  withdrawing  substantial  employer  will 
contribute  its  fair  share  in  the  event  of  a  plan  termina- 
tion. 

(c)  The  conferees  may  wish  to  use  the  same  de- 
finition of  "multiemployer  plan"  for  the  insurance 
provisions  as  they  agreed  to  for  purposes  of  the 
participation  provisions,  above.  In  addition,  the  con- 
ferees may  wish  to  provide  that,  if  a  plan  has  more 
than  one  employer,  but  does  not  qualify  as  a  multi- 
employer plan  under  this  definition,  then  the  Cor- 
poration would  be  authorized  to  provide  by  regula- 
tions for  allocations  of  employer  liability  among  the 
employers  in  the  plan  and  that  such  regulations 
should  generally  follow  the  rules  for  multiemployer 
plans. 

(4)  The  conferees  may  wish  to  provide  that  the 
Government  lien  on  account  of  the  employer's  liability 
is  to  be  subordinate  to  all  liens  perfected  120  days  prior 
to  the  termination  date  and  also  subordinate  to  all 
claims  of  general  creditors  existing  as  of  the  date  of 
enactment  of  the  insurance  provisions.* 

(5)  The  conferees  may  wish  to  authorize  the  Cor- 
poration to  work  out  an  arrangement  whereby  private 
insurers  would  insure  employers  against  liability  for 
terminations  of  their  plans,  but  with  the  Corporation 
also  authorized  to  provide  a  governmental  insurance 
against  employer  liability  if  a  satisfactory  private 
plan  cannot  be  arranged.  The  conferees  may  also  wish 
to  allow  the  Corporation  to  specify  the  extent  to 
which  all  employers  must  purchase  the  insurance 
against  employer  liability  (whether  the  insurance  ar- 
rangement is  public  or  private)  and  to  permit  the 
Corporation  the  discretion  to  determine  circumstances 
under  which  employer  liability  insurance  benefits 
would  not  be  paid  an  employer  despite  that  employer's 
purchase  of  the  insurance.  If  a  combination  of  govern- 
mental and  private  insurance  is  chosen,  the  conferees 
may  wish  to  allow  the  Corporation  to  require  each 
employer  to  determine  within  three  years  after  the 
effective  date  whether  to  take  private  or  the  public 
insurance. 

(6)  The  conferees  may  wish  to  provide  that  where 
there  is  a  technical  plan  termination  for  purposes  of 
the  Internal  Revenue  Code  {e.g.^  a  stopping  of  further 
accruals),  this  is  not  necessarily  to  be  a  termination 
for  purposes  of  the  insurance  provisions  (although 
the  Corporation  could  make  it  such  a  termination), 


Page  numbers 


Not  all  staff  members  agree  with  this  suggestion. 
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Page  numbers  }y^^^^  ^^jr^^^  ^^  would  be  a  reportable  event.  The  conferees 
may  also  wish  to  provide  that  the  employer  could 
still  claim  business  deductions  for  contributions  to 
the  plan  under  the  same  rules  as  would  apply  to 
regular  ongoing  plans. 

(Y)  The  conferees  may  wish  to  consider  adopting 
rules  along  the  line  of  the  Senate  amendment  relating 
to  a  successor  employer's  liability  arising  from  the 
termination  of  a  predecessor  employer's  plan. 

(8)  The  conferees  may  wish  to  consider  adopting 
rules  along  the  line  of  the  Senate  amendment  relating 
to  termination  of  a  substantial  facility. 

19.  Distrihution  of  Assets  upon  Teimiination 
House  hill. — 
143,59  (1)  The  bill  provides  for  priorities  in  distribution 

(337, 130)  of  plan  assets  on  termination.  In  general,  net  assets 

(assets  less  expenses  and  less  those  assets  irrevocably 
allocated  to  indi^ddual  accounts  at  least  2  years  before 
termination)  are  allocated  in  the  following  order: 

(a)  employee  contributions, 

(b)  vested  benefits  of  employees  already  receiv- 
ing benefits  or  entitled  to  choose  early  retirement 
(except  for  disability), 

(c)  other  vested  benefits, 

(d)  other  accrued  benefits, 

(e)  interest  on  employee  contributions, 

(f)  remaining  liabilities  proposed  in  the  plan 
for  payment  upon  termination,  and 

(g)  pro  rata  to  each  person  entitled  to  receive 
a  distribution  on  account  of  priorities  (a) 
through  (f). 

52  (2)  If  the  assets  are  insufficient  to  cover  all  of  the 

n  33 ^  claims  within  a  priority  class  ( after  satisfaction  in  full 

of  the  higher  priority  claims),  then  they  are  to  be 
allocated  pro  rata  within  that  class.  However,  the  plan 
may  grant  priority  of  distribution  to  a  subclass  that 
is  established  on  the  basis  of  age  or  length  of  service, 
or  both. 

60  (3)  There  is  to  be  no  double  allocation  of  assets  re- 
(\2>1)                    suiting  from  a  benefit  being  includible  in  more  than 

one  priority  category.  That  is,  to  the  extent  that  a 
benefit  is  satisfied  in  a  higher  priority  category,  it  is 
to  be  removed  from  entitlement  in  the  lower  priority 
category. 

61  (4)  If  there  has  been  a  plan  amendment  during  the 
(\2>1)  5  years  prior  to  termination  and  the  assets  are  insuf- 
ficient to  cover  all  the  priority  categories,  then  alloca- 
tions are  to  be  made,  first,  in  accordance  with  the 
benefit  formula  in  effect  5  years  before  termination, 
and  then  in  accordance  with  subsequent  formulas,  un- 
til the  assets  are  exhausted. 
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(5)  In  the  case  of  a  plan  to  which  only  participants      64 
contribute,  the  first  two  priority  classes  are  to  be  inter-       (135) 
changed  with  first  priority  being  given  to  vested  ben- 
efits for  those  receiving  benefits  or  generally  entitled 

to  begin  receiving  benefits  upon  termination,  and  sec- 
ond priority  being  given  to  employee  contributions. 

(6)  If  the  present  value  of  the  accrued  benefits  of      65 
employees  not  entitled  to  coverage  is  at  least  25  percent      ( 136) 
of  the  value  of  the  benefits  of  covered  employees  for 

five  consecutive  years,  the  House  bill  provides  that  the 
plan  is  to  file  a  report,  and  the  Secretary  is  to  deter- 
mine whether  a  partial  termination  has  taken  place. 
In  other  cases,  as  when  participants  are  excluded  by  a 
plan  amendment,  benefits  or  employee  contributions 
are  reduced,  or  vesting  or  eligibility  requirements  are 
made  more  restrictive,  the  Secretary  of  Labor  is  to 
judge,  according  to  all  the  facts  and  circumstances, 
whether  a  partial  termination  has  taken  place. 

(7)  The  Secretary  may  vary  these  distribution  143, 144 
priorities,  after  a  hearing,  if  to  do  so  would  further  (337,341) 
the  purposes  of  Title  I  of  the  bill,  protect  plan  par- 
ticipants and  beneficiaries,  prevent  a  substantial  in- 
crease in  plan  costs  or  administrative  burdens  or  a 
substantial  decrease  in  benefit  levels  or  employee  com- 
pensation, and  if  the  application  of  the  priority  sched- 
ule is  detrimental  to  plan  participants. 

(8)  No  corresponding  provision. 
/Senate  a7nend7nent. — 

(1)  The  amendment  provides  for  distribution  of      473 

plan  assets,  in  the  event  of  termination,  in  the  follow-       (130, 337) 
ing  order  of  priorities : 

(a)  voluntary  employee  contributions, 

(b)  mandatory  employee  contributions, 

(c)  benefits  in  pay  status  at  least  3  years  (at  the 
benefit  level  existing  3  years  before  termination), 

(d)  other  insured  benefits. 

(2)  Essentially  the  same  as  the  House  bill. 

(3)  Essentially  the  same  as  the  House  bill. 
(4),  (5),  (6),  and  (7)  No  comparable  provisions. 
(8)  In  cases  of  voluntary  terminations  of  uninsured 

plans  not  yet  in  existence  on  the  date  of  enactment  of 
the  Act  (and  those  already  in  existence  if  they  have 
no  written  provision  governing  allocation  of  assets 
upon  a  termination),  the  same  priorities  are  to  apply, 
with  the  exception  that  all  insured  benefits  will  have 
the  same  priority  status  as  those  benefits  in  pay  status 
for  3  years. 

Staff  comment. — ■ 

(1)  The  conferees  may  wish  to  consider  providing 
that,  upon  termination  of  a  plan  covered  by  the  in- 
surance provisions,  the  plan  assets  would  be  allocated 
in  the  following  order  of  priorities: 

(a)  to  voluntary  employee  contributions,  then 

(b)  to  mandatory  employee  contributions,  then 
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(130,337) 
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473 

(130,338) 

494 

(133) 

1^ 
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years  (and.  those  which  would  have  been  in  that 
status  for  at  least  three  years  if  the  employee  had 
retired  that  long  ago),  based  on  plan  provisions 
in  effect  five  years  prior  to  termination,  then 

(d)  to  other  insured  benefits  (if  termination 
insurance  is  payable),  then 

(e)  to  other  nonforfeitable  benefits,  based  on 
plan  provisions  in  effect  five  years  prior  to  term- 
ination, then 

(f )  to  other  vested  benefits,  taking  into  account 
benefits  added  by  plan  amendments  adopted 
within  the  previous  five  years  in  order  of  adoption 
(unless  assets  are  exhausted  prior  to  taking  such 
an  amendment  into  account),  and  then 

(g)  to  all  other  benefits. 

(2)  The  conferees  may  wish  to  require  pro  rata  al- 
locations within  a  class,  but  also  to  permit  a  plan  to 
provide  subclass  priorities,  within  limitations  to  be 
set  by  regulations  and  as  long  as  the  creation  of  the 
subclass  priorities  does  not  violate  the  antidiscrimina- 
tion requirements  of  thelnternal  Kevenue  Code. 

(3)  Tlie  conferees  may  wish  to  provide  that  there 
is  to  be  no  double  allocation  arising  from  a  benefit 
otherwise  includible  in  more  than  one  priority  category 
as  is  provided  for  in  both  the  House  bill  and  the  Sen- 
ate amendment. 

(4) -(8)  These  items  are  replaced  by  the  staff  com- 
ment on  point  (1). 

20.  Recovery  of  Plan  Payments 

House  hill.- — TTie  House  bill  contains  no  provision 
475  (327)  for  recovery  of  plan  payments. 

Senate  amendment. — The  Corporation  is,  in  general, 
given  the  authority  to  recover  all  a  terminated  plan's 
benefit  payment  begun  within  three  years  prior  to  ter- 
mination if  the  plan  affects  interstate  commerce.  The 
amount  recoverable  is  reduced  by  the  amount  the  plan 
participant  would  have  received  under  an  annuity 
commencing  at  65  and  by  the  amount  of  his  insured 
benefits  (reduced  by  his  pro  rata  share  of  his  com- 
pany's liability  to  the  Corporation  for  the  insurance 
476(328)  losses). 

Payments  subject  to  recovery  are  not  to  include 
those  made  on  account  of  death  or  disability.  The 
Corporation  may  waive  recovery  of  certain  amoimts  if 
recovery  would  cause  substantial  hardship  to  the  par- 
ticipant or  his  beneficiary. 

In  the  event  of  a  distribution  to  an  owner-employee 
that  exceeds  $10,000  and  creates  or  increases  unfunded 
vested  liabilities,  the  three-year  lookback  period  would 
not  begin  until  the  Corporation  is  informed  of  the 
distribution    (which  is  a  reportable  event). 
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Staff  com.inent. — The  conferees  may  wish  to  provide        ^'^^^  numhers 
for  recapture  of  any  aggregate  of  $10,000  distributed 
to  a  plan  participant  in  any  12-month  period  in  the 
three  years  preceding  termination,  except  distributions 
made  under  life  annuities. 

Payments  subject  to  recovery  are  not  to  include 
those  made  on  account  of  death  or  disability.  The 
Corporation  may  waive  recovery  of  certain  amounts  if 
recovery  would  cause  substantial  hardship  to  the  par- 
ticipant or  his  beneficiary. 

2L  Liability  07i  Withdraioal  of  Suhstantial  Em'ployers 
in  Multiemployer  Plan 

House    bill. — Since    employees    in    multiemployer      143 
plans  are  not  liable  for  the  Corporation's  losses  under      (324) 
the  House  bill,  there  is  no  provision  similar  to  the  Sen- 
ate amendment  provision  fixing  liabilities  to  substan- 
tial employers  in  multiemployer  plans  caused  by  insur- 
ance losses  to  the  Corporation. 

Senate  amendment. — The  plan  administrator  of  a  ^g2 
multiemployer  plan  is  required  to  inform  the  Corpora-  (330) 
tion  of  the  withdrawal  of  a  substantial  employer  in  the 
multiemployer  plan  within  60  days.  (A  substantial 
owner  is  defined  as  one  who  for  two  consecutive  years 
has  contributed  at  least  10  percent  of  employer  contri- 
butions to  a  multiemployer  plan  and  who,  following 
the  required  notification  by  the  plan  administrator  as 
to  his  status  as  a  substantial  owner,  does  not  Avithdraw 
from  the  plan  Avithin  two  years.)  Following  its  noti- 
fication, the  Corporation  has  two  alternative  proce- 
dures available. 

In  one  of  these,  the  substantial  employer  must  pay  or  433 
deposit  a  bond  in  the  amomit  of  his  potential  liabil-  (331) 
ity.  His  potential  liability  is  computed  as  the  share 
(with  the  share  determined  according  to  that  employ- 
er's proportion  of  the  total  employer  contributions  to 
the  plan  within  the  past  five  years)  of  the  total  plan 
liability  that  would  have  existed  if  the  plan  had  ter- 
minated when  that  employer  withdrew  from  it.  If  the 
substantial  employer  desposits  a  bond,  the  Corporation 
may  require  the  bond  to  be  up  to  150  j)ercent  of  this 
potential  liability. 

If  the  plan  terminates  within  five  years,  the  payment      434 
or  bond  is  forfeited  for  the  benefit  of  the  plan.  If  there       (332) 
is  no  termination,  the  payment  or  bond  is  to  be  re- 
turned to  the  substantial  employer  or  cancelled. 

Alternatively,  the  Corporation  may,  if  the  with-      484 
drawal  causes  a  significant  reduction  in  the  amount       (333) 
of  plan  contributions,  require  the  plan  fund  to  be  al- 
located between  those  participants  no  longer  under 
the  plan  because  of  the  withdrawal  and  those  partici- 
pants still  covered.  That  portion  of  the  fund  allocable 
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Page  numbers       ^q  participants  no  longer  in  the  plan  is  to  be  treated 
as  a  termination,  while  the  remainder  is  to  be  a  new 
plan. 
^^^  The  Corporation  is  entitled  to  waive  the  use  of  either 

v'^^^)  of  these  procedures  if  there  is  an  indemnity  agreement 

between  all  the  other  employers  in  the  plan  sufficient 
to  satisfy  all  plan  liabilities. 
441  A  multiemployer  plan  is  a  plan  established  or  main- 

tained under  a  collective  bargaining  agreement  if 
benefits  are  payable  for  any  participant  regardless  of 
whether  that  particular  participant's  employer  ceases 
to  make  plan  contributions  and  if  the  contributions  of 
any  one  employer  are  less  than  50  percent  of  the  total 
in  any  one  plan  year. 

/Staff  comment. — The  conferees  may  wish  to  adopt 
the  Senate  provision  in  general,  but  to  provide  that 
the  Coi'poration  may  choose  a  method  in  addition  to 
the  posting  of  a  bond  to  assure  satisfaction  of  liability 
of  a  withdrawing  substantial  employer.  Presumably, 
the  conferees  would  wish  to  have  the  same  definition 
of  multiemployer  plan  applied  for  termination  insur- 
ance as  they  have  agreed  to  with  regard  to  participa- 
tion, vesting,  and  funding. 

£2.  Transitional  Rule 
131  House  bill. — If  a  plan  has  been  in  existence  less 

(292)  than  5  years  as  of  its  termination,  what  would  other- 

wise be  the  maximum  insurance  payments  to  its  ]3ar- 
ticipants  is  to  be  phased  in  until  the  five-year  age  is 
reached.  The  percentage  payable  is  to  be  20  percent  in 
the  case  of  a  plan  less  than  2  years  of  age,  40  percent 
for  a  plan  less  than  3  years  of  age.  and  so  on  to  100 
percent  after  5  years  of  existence. 

Senate  a.Tnendment. — No  corresponding  phase-in 
provision. 

Staff  comment. — Some  suggest  that  the  benefit  cov- 
erage of  plans  already  in  existence  as  of  enactment 
should  be  phased  in  at  20  percent  per  year;  with  a 
minimum  benefit  initially  set  at  $20  per  month  and 
increasing  each  year  by  $20  per  month  until  the  total 
plan  benefits,  up  to  the  insurance  limitations,  are  cov- 
ered after  5  years.  Others  maintain  that  these  benefits 
should  be  phased  in  equally  over  3  years,  with  a  basic 
minimum  of  $30  monthly.  Yet  another  position  is  that 
50  percent  of  the  benefits  should  be  covered  immedi- 
ately, with  the  rest  phased  in  at  10  percent  per  year  for 
the  next  5  years,  but  that  the  minimum  payment 
should  be  the  lesser  of  the  benefit  due  under  the  plan 
or  $100  monthly  (up  to  the  insurance  limitations). 

23.  Effective  Dates 
144  House   hill.—ThQ  provisions  regarding  premiums 

(340)  and  benefits  payable  apply  to  plan  years  beginning 
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493 
(340) 


after  June  1,  1974,  for  single  employer  plans.  In  the  p^o^  numbers 
case  of  a  multiemployer  plan  involving  a  collective 
bargaining  agreement  covering  more  than  25  percent 
of  the  total  participants,  these  provisions  apply  to 
plan  years  beginning  after  the  earlier  of  December  31, 
1980,  or  the  date  on  which  the  last  such  agreement  re- 
lating to  that  plan  terminates  (without  regard  to  ex- 
tensions made  after  the  date  of  enactment  of  the  Act). 

Provisions  other  than  those  regarding  premiums  and 
benefits  payable  take  effect  on  the  date  of  enactment  of 
the  Act. 

iSenate  amendment. — Premiums  are  to  be  collectible 
with  respect  to  plan  years  and  taxable  years  beginning 
after  December  31,  1973.  The  provisions  regarding 
terminations  and  Corporation  and  employer  liability 
apply  to  plan  years  beginning  after  December  31, 1976, 
unless  the  Corporation  determines  it  has  sufficient 
funds  to  cover  earlier  terminations. 

The  remaining  provisions  take  effect  as  of  the  date  of 
enactment  of  the  Act. 

/Staff  C07m7ient. — The  conferees  may  wish  to  provide 
that  the  provisions  regarding  premiums  and  benefits 
payable  in  single-employer  plans  are  to  apply  to  plan 
years  beginning  after  December  31,  1974.* 

As  to  multiemployer  plans,  some  propose  that  the 
effective  date  should  be  the  same  as  for  single-employer 
plans.  Others  suggest  the  provisions  should  be  appli- 
cable to  plan  years  of  multiemployer  plans  beginning 
after  December  31,  1975,  while  still  others  maintain 
that  this  should  be  varied  to  provide  that  the  effective 
date  for  multiemployer  plans  covered  by  collective 
bargaining  agreements  covering  more  than  25  percent 
of  the  total  participants  should  be  the  earlier  of  the 
first  day  of  plan  years  beginning  after  December  31, 
1978,  or  the  date  on  which  the  last  collective  bargain- 
ing agreement  relating  to  that  plan  terminates.* 

24.  Special  Distribution  and  Merger  Requirements 

House  hill. — Title  I  includes  the  following  require-      110 
ments  dealing  with  distribution  and  merger  of  plans:      (248) 

( 1 )  Where  plans  merge,  the  adequacy  of  the  partici- 
pants' protection  (both  as  to  value  of  benefits  and  the 
extent  to  which  the  benefits  have  not  yet  been  funded) 
is  to  be  tested  by  determining  what  would  have  been 
the  participants'  benefits  if  (a)  the  plans  had  termi- 
nated just  before  the  merger  and  (b)  the  merged  plan 
had  terminated  just  after  the  merger.  Each  partici- 
pant's hypothetical  post-merger  termination  benefit 
must  not  be  less  than  that  participant's  hypothetical 
pre-merger  termination  benefit. 

(2)  A  pension  plan  cannot  make  a  lump-sum  dis- 
tribution to  a  participant  or  beneficiary  if  the  distri- 
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*The  staff  is  not  in  complete  agreement  on  tliis  point. 
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Page  numbers  b^tion  would  exceed  the  termination  benefit  that  would 
be  received  if  the  plan  terminated  on  the  date  of  dis- 
tribution. 

(3)  There  can  be  no  merger,  consolidation,  transfer 
of  assets  or  liabilities,  or  distribution  of  assets  to  any 
participant  in  any  year  of  more  than  $25,000,  imless 
the  plan  administrator  files  an  actuarial  statement  of 
valuation  that  shows  compliance  with  the  require- 
ments of  the  Act  at  least  30  days  prior  to  the  merger, 
etc. 

Title  II  includes  the  following  provisions : 
238  .  (1)  Where  plans  merger,  the  adequacy  of  the  par- 

(A-108)  ticipants'  protection  (both  as  to  value  of  benefits  and 

the  extent  (if  any)  to  which  the  benefits  have  not  yet 
been  funded)  is  to  be  tested  by  determining  what 
would  have  been  the  participants'  benefits  if  (a)  the 
plans  had  terminated  just  before  the  merger  and  (b) 
the  merged  plan  had  terminated  just  after  the  merger. 
Each  participant's  hypothetical  post-merger  termina- 
tion benefit  must  not  be  less  than  that  participant's 
hypothetical  pre-merger  termination  benefit.  This  rule 
is  to  apply  to  mergers  occurring  after  October  22, 1973. 

(2)  No  comparable  pro^dsion. 

(3)  No  merger,  consolidation,  or  transfer  oi  assets 
or  liabilities  may  occur  without  an  actuarial  statement 
showing  compliance  with  the  bill  being  filed  with  the 
Secretary  of  the  Treasury  at  least  30  days  before  the 
merger,  etc. 

Senate  amendment. — The  Senate  amendment  con- 
tains no  comparable  provision. 
Staff  comm^ent.— 

(1)  The  conferees  may  wish  to  consider  agreeing 
to  the  rule  of  the  title  II  provision,  except  that  the 
effective  date  would  be  the  date  of  enactment. 

(2)  The  conferees  may  wish  to  eliminate  this  pro- 
vision regarding  lump  sump  distributions. 

(3)  The  conferees  may  wish  to  consider  providing 
that  there  can  be  no  merger,  consolidation,  or  trans- 
fer of  assets  or  liabilities,  unless  the  plan  administrator 
files  an  actuarial  statement  of  valuation  that  shows 
compliance  with  the  requirements  of  the  Act  at  least 
30  days  prior  to  the  merger,  etc. 

REPORTING  AND  DISCLOSURE— LABOR 
DEPARTMENT 

/.  Coverage 
21  House  hill} — The  reporting  and  disclosure  provi- 

(51)  sions  cover  all  employee  benefit  plans  established  or 

maintained : 

(1)  by  employers  engaged  in  or  affecting  inter- 
state ;  and 

oni,?'/^,®  J^^iP°T'^"i^?u*^'i5  disclosure  provisions  with  respect  to  the  Labor  Department  appear 
only  in  title  I  of  the  House  bill. 
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(2)  by  employee  organizations  representing  em- 
ployees engaged  in  or  affecting  interstate  commerce. 

Senate  amendment. — 

(1),  (2)   Substantially  the  same  as  the  House  bill. 
Staff  coTYiment. — The  provisions  are  substantially  the 
same. 

2.  Exemptions  from  Coverage 

House  hill. — The  reporting  and  disclosure  provi- 
sions do  not  apply  to : 

(1)  governmental  plans  (including  Railroad  Re- 
tirement Act  plans  financed  by  contributions  required 
under  that  Act)  ; 

(2)  church  plans  which  have  not  elected  to  be 
covered  by  the  new  vesting,  etc.,  rules ; 

(3)  workmen's  compensation  and  unemployment 
compensation  disability  insurance  plans ; 

(4)  non-U.S.  plans  primarily  for  nonresident 
aliens ;  and 

(5)  unfunded  plans  primarily  providing  deferred 
compensation  for  management  or  highly  compensated 
employees. 

Senate  amendment. — The  reporting  and  disclosure 
provisions  do  not  apply  to : 

(1)  governmental  plans;  however,  under  the  Sen- 
ate amendment  "governmental  plan"  does  not  include 
railroad  retirement  plans ; 

(2)  plans  of  religious  organizations  that  are  tax- 
exempt  under  section  501(a)  of  the  Internal  Revenue 
Code; 

(3)  same  as  House  bill ; 

(4)  non-U.S.  plans  primarily  for  non-resident 
aliens  if  the  situs  of  a  plan's  fund  is  outside  t\\&  United 
States ; 

(5)  no  similar  provision. 
Staff  comTYient. — 

(1)  Governmental  plans;  the  conferees  may  wish 
to  adopt  the  rules  of  the  House  bill. 

(2)  Church  plans :  the  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill. 

(3)  Workmen's  compensation  plans:  same  in  both 
bills. 

(4)  Non-U.S.  plans:  the  conferees  may  wish  to 
adopt  the  rule  of  the  House  bill,  but  additionally 
require  that,  for  a  plan  to  be  excluded,  substantially  all 
of  the  participants  and  beneficaries  of  a  plan  must  be 
nonresident  aliens. 

(5)  Management  plans:  the  conferees  may  wish  to 
[idopt  the  rules  of  the  House  bill.  In  addition,  con- 
ferees may  wish  to  exclude  unfunded  plans  which  pro- 
^'ide  benefits  in  excess  of  the  limitations  on  contribu- 
tions and  benefits  which  may  be  adopted  in  the  Inter- 
nal Revenue  Code,  and  Avhich  are  plans  for  the  highly- 
paid. 
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Page  numbers 

38  3.  Exemption  from  Annual  Reporting  Requirements 

(89)  HomeUll.—  _ 

(1)  Plans  with  fewer  than  26  participants  are 
exempt  from  the  annual  reporting  requirements, 

(2)  The  Secretary  of  Labor  may  exempt  pension 
plans  with  fewer  than  100  participants  from  the  an- 
nual reporting  requirements. 

(3)  The  Secretary  of  Labor  may  exempt  any  class 
or  type  of  welfare  plan  from  all  or  part  of  the  report- 
ing, disclosure,  and  publication  requirements. 

(89)  Senate  amendment. — 

503  (1)  No  comparable  provision. 

(2)  (a)  The  Secretary  of  Labor  is  to  prescribe  sim- 
plified reports  for  plans  which  cover  less  than  100 
participants  and  maintain  an  employee  benefit  fund 
with  less  than  $100,000  in  assets. 

(b)  The  Secretary  of  Labor  may  exempt  any  class 
or  type  of  employee  benefit  plan  from  the  reporting, 
disclosure,  and  publication  requirements.  Exemptions 
must  be  necessary  or  appropriate  and  consistent  with 
the  purposes  of  the  Act. 

(3)  Same  as  the  House  bill  (as  part  of  the  general 
exemption  power,  item  (2)  (b)  above). 

Stajf  comment. — ^With  respect  to  pension  plans,  the 
conferees  may  wish  to  adopt  the  following  compromise 
between  the  Senate  and  the  House  provisions : 

(a)  Generally,  all  plans  would  be  covered  (includ- 
ing plans  with  less  than  26  participants).  Simplified 
reports  would  be  required  for  plans  with  fewer  than 
100  participants. 

(b)  However,  the  Secretary  of  Labor  may  waive  the 
reporting  and  disclosure  requirements  for  plans  with 
fewer  than  100  participants. 

(c)  In  the  case  of  plans  involving  fewer  than  100 
participants,  the  Secretary  of  Labor  may  prescribe 
different  kinds  of  simplified  reports  for  different  types 
of  plans  and  may  waive  the  reporting  requirements  on 
a  case-by-case  basis  or  on  a  class  basis. 

(d)  The  Secretary  of  Labor  may  not  waive  the 
requirement  that  participants  be  given  statements  of 
their  rights  and  benefits. 

With  respect  to  welfare  plans,  the  conferees  may 
wish  to  follow  both  the  House  and  Senate  rules  and 
provide  that  the  Secretary  of  Labor  may  exempt  any 
class  or  type  of  plan  from  all  or  part  of  the  reporting, 
disclosure,  and  publication  requirements,  and  may 
provide  simplified  returns  for  them. 

If.  Variation  of  Contents  of  Reporting  and  Disclosure 
Requirements. 

House  hill. — No  comparable  provision. 
503  Senate  amendment. — The  Secretary  of  Labor  may. 

(89)  by  regulation,  provide  a  variation  in  the  form  or 
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manner  of  reporting,  disclosure,  and  publication  re-         ^"^^  numhers 
quired  if  the  variation  is  necessary  or  appropriate  and 
consistent  with  the  purposes  of  the  Act. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  following : 

(a)  With  respect  to  pension  plans,  the  Secretary  of 
Labor  could  grant  variations,  but  not  eliminate  report- 
ing requirements  with  respect  to  "line  item  transac- 
tions.", and  in  the  case  of  pooled  funds,  he  may  not 
eliminate  reporting  but  he  could  provide  for  reporting 
on  an  aggregate  basis. 

(b)  With  respect  to  welfare  plans,  the  Secretary 
of  Labor  would  have  unlimited  variation  authority. 

5.  Special  TerTninal  Reports 
House  hill. — 

(1)  Special  terminal  reports  are  required  for  pen-     ^2,  38 
sion  plans  that  are  winding  up  their  affairs;  terminal      C^'^) 
reports  may  be  required  by  the  Secretary  of  Labor  for 
welfare  plans. 

(2)  In  addition,  in  the  year  a  plan  is  terminated,  ,"I 
the  Secretary  of  Labor  may  require  supplementary  in- 
formation to  be  filed  with  the  annual  report. 

Senate  amendment. — 

(1),  (2)   Substantially  the  same  as  the  House  bill.     593 

(3)  Additionally,  a  special  terminal  report  is  to  be      (57) 
made  for  any  period  during  which  the  plan  had  assets 
and  for  150  days  thereafter. 

Staff  comment. — The  conferees  may  wish  to  adopt 

the  rules  of  the  House  bill. 
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6.  Plan  Description — Contents  7 61") 

House  hill. — 

(1)  Plan  descriptions  are  to  be  comprehensive  and 
written  so  they  are  understandable  by  average  plan 
participants, 

(2)  Descriptions  are  to  include  the  plan  name  and 
type  of  plan  administration,  the  names  and  addresses 
of  plan  administrators  and  trustees,  and  a  description 
of  relevant  collective  bargaining  agreements. 

(3)  Plan  descriptions  also  are  to  include  the  plan 
participation  and  benefit  requirements,  benefit  sched- 
ule, vesting  provisions,  funding  source,  plan  year, 
procedures  for  claiming  benefits,  and  remedies  avail- 
able under  the  plan  where  benefits  are  denied.  504 

Senate  amendment. —  (61) 

(1),  (2),  and  (3)  Substantially  the  same  as  the 
House  bill,  with  some  minor  differences. 

Staff  comment. — The  conferees  may  wish  to  agree 
to  the  rules  of  the  House.  In  addition,  the  confer- 
ees may  wish  to  adopt  a  compromise  combining  the 
plan  description  and  a  summary  of  major  provisions 
(Item  T  beloAv)  as  described  below. 
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Page  numbers       /^_  Sum/mary  of  Majov  Provisions — Contents 
House  hill. — No  comparable  provision. 
•^^^  Senate  mnendment. — The  plan  summary  is  to  in- 

v""^/  elude  important  plan  provisions,  names  and  addresses 

of  persons  responsible  for  plan  investment  or  manage- 
ment, a  description  of  benefits,  the  circumstances  that 
may  result  in  disqualification  or  ineligibility,  and  re- 
quirements of  the  Welfare  and  Pension  Plans  Dis- 
closure Act  regarding  the  availability  of  plan  docu- 
ments. 

Sta-ff  com,ment. — The  conferees  may  wish  to  adopt 
the  following  compromise  that  would  combine  the 
plan  description  (Item  6)  and  plan  summary : 

(a)  A  booklet  would  be  provided  to  all  plan  partici- 
pants. The  booklet  would  include  two  parts :  (i)  a  com- 
prehensive detailed  plan  description,  and  (ii)  a  reason- 
ably comprehensive  plan  summary  written  so  it  is 
understandable  by  average  plan  participants. 

(b)  The  conditions  that  Avould  disqualify  a  person 
from  receiving  benefits  from  a  plan  would  be  included 
both  in  the  plan  summary  and  the  plan  description 
that  would  be  in  the  booklet  given  to  participants. 

(c)  The  booklet  would  be  filed  with  the  Secretary 
of  Labor  by  each  plan  subject  to  the  Act.  The  Secretary 
would  establish  format  guidelines  for  the  booklet.  The 
booklet  could  be  used  unless  the  Secretary  rejected  it. 

(d)  In  addition,  the  Secretary  of  Labor  is  to  re- 
quire each  plan  to  file  a  plan  description  on  prescribed 
forms.  (Simplified  forms  would  be  required  for  small 
plans,  consistent  with  Item  3  above.) 

8.    Annual    Report — Independent    Accountant    and 
Financial  Audit 
House  Mil. — 
'24  (1)  Plan  administrators  are  to  engage,  on  behalf  of 

(69)  plan   participants,   an  independent  qualified   public 

accountant  to  examine  plan  financial  statements  and 
form  an  opinion  as  to  whether  the  financial  state- 
ments fairly  conform  with  generally  accepted  account- 
ing principles. 

(2)  The  accountant  is  to  conduct  his  examination  in 
accordance  with  generally  accepted  auditing  stand- 
ards. 

(3)  He  is  to  report  whether  certain  supplementary 
financial  data  present  information  fairly  in  all  mate- 
rial respects. 

(4)  the  accountant's  opinion  is  to  be  made  part  of 
the  annual  report. 

(5)  The  accountant's  opinion  is  not  required  for 
statements  prepared  by  a  bank  or  similar  institution 
or  insurance  carrier  if  the  statements  are  certified  by 
the  bank,  etc.,  and  are  made  part  of  the  annual  report. 
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(6)  The  bill  defines  qualified  public  accountant  as        ^'^oe  numbers 
including : 

(a)  certified  public  accountants, 

(b)  licensed  public  accountants, 

(c)  other  persons  who  meet  standards  of  educa- 
tion and  experience  prescribed  by  the  Secretary 
of  Labor  in  regulations, 

(d)  in  addition,  the  Secretary  may  prescribe  by 
regulation  higher  standards  for  qualification. 

Senate  amendment —  506 

(1)  Plan  administrators  are  to  have  the  plan  au-      (69) 
dited  annually. 

(2)  The  audit  is  to  be  in  accord  with  regulations 
issued  by  the  Secretary  of  Labor  and  in  accordance 
with  generally  accepted  standards  of  auditing. 

(3)  No  comparable  provision. 

(4)  The  auditor's  opinion  is  to  form  a  part  of  the 
annual  report. 

(5)  An  audit  is  not  to  be  required  of  the  records  of 
a  bank,  insurance  company,  or  other  institution  pro- 
viding insurance,  investment,  or  related  functions  for 
the  plan  if  the  records  are  subject  to  periodic  exami- 
nations by  Federal  or  State  agencies. 

(6)  No  comparable  provision. 

Staif  commient. — The  conferees  may  wish  to  adopt 
the  House  provisions  with  the  following  changes: 

(a)  To  the  extent  a  plan  is  not  required  to  make  an 
annual  report,  an  annual  audit  would  not  be  required. 
Thus,  if  the  annual  report,  requirement  was  waived 
(see  Item  3  above) ,  the  audit  would  not  be  required. 

(b)  With  respect  to  plans  that  report  on  simplified 
forms  (see  Item  3  above) ,  the  Secretary  of  Labor  may 
waive  the  requirement  of  an  annual  audit. 

(c)  (i)  An  audit  would  not  be  required  of  a  bank, 
insurance  company,  or  other  institution  providing  in- 
surance, investment,  or  other  related  functions  for  the 
plan  if  the  records  are  subject  to  periodic  examination 
by  State  or  Federal  agencies,  to  the  extent  the  transac- 
tions in  question  are  certified  by  the  financial  insti- 
tution. 

(ii)  Where  a  bank,  etc.,  performs  functions  for  the 
plan  and  certifies  records  or  transactions  to  the  plan, 
this  certification  must  occur  within  120  days  after  the 
end  of  the  plan  year. 

(d)  With  respect  to  reporting  on  forms,  see  Item  23, 
below. 

(e)  The  provisions  of  the  House  bill  which  define 
qualified  public  accountant  would  be  followed,  except 
that,  with  respect  to  point  (6)  (c)  of  the  House  bill. 
Secretary  of  Labor  would  be  authorized  to  prescribe 
standards  only  for  persons  who  practice  in  States 
where  there  is  no  certification  or  licensing  procedure 
for  accountants. 
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Page  numiers        g^  Annual  RefOTt — Enrolled  Actuary  and  Actuarial 
Opinion 

House  hill. — 

27  (1)  Plan  administrators  are  to  engage,  on  behalf  of 

(72)  plan  participants,  enrolled  actuaries  to  supervise  the 

preparation  of  the  required  actuarial  statement.  (For 

more  detail  with  respect  to  the  actuarial  statement, 

see  Item  18  below.) 

(2)  The  actuary  is  to  form  an  opinion  as  to  whether 
the  contents  of  the  actuarial  statement  are  reasonably 
related  to  the  experience  of  the  plan  and  to  reasonable 
expectations. 

(3)  The  actuary  is  to  use  assumptions  which,  in 
combination,  offer  his  single  best  estimate  of  antici- 
pated experience  under  this  plan. 

(4)  The  actuary's  opinion  and  the  actuarial  state- 
ment are  to  be  part  of  the  annual  report. 

Senate  amendment. — - 
513,565  (1)  and  (4)  An  actuarial  report  is  to  be  included 

(72,  82)  with  the  annual  report  filed  with  the  Secretary  of 

Labor. 

(2)  and  (3)  No  comparable  provision  with  respect 
to  reports  to  the  Secretary  of  Labor.  However,  the 
actuarial  report  provided  the  Secretary  of  the  Treas- 
ury must  include  a  statement  that  to  "the  best  of  the 
actuary's  knowledge  the  report  is  complete  and  accu- 
rate, and  the  actuary  must  give  his  opinion  regarding 
the  reasonableness  of  this  funding  method  and  actu- 
arial assumptions  used  to  determine  the  normal  costs 
of  the  plan. 
Sta.-ff  comment. — 

(1)  and  (4)  [The  conferees  may  wish  to  follow  the 
House  bill.] 

(2)  and  (3)  See  Funding,  Item  12,  in  Part  One. 

10.  Annual  Report — Contents  of  Financial  Statement 
in  General 

29  _    House  hill. — Financial  statements  are  to  be  included 

(74)  in  the  annual  report  for  welfare  plans  and  pension 

plans. 
With  respect  to  welfare  plans : 

(1)  The  statement  is  to  include  plan  assets  and  li- 
abilities, revenues  and  expenses  (by  general  sources 
and  applications),  changes  in  fund  balance,  and 
changes  in  financial  position. 

(2)  The  accountant  is  to  consider  disclosures  in  the 
notes  to  the  financial  statement  with  respect  to  the 
following:  plan  description  and  changes  in  the  plan, 
material  lease  commitments,  contingent  liabilities, 
agreements  and  transactions  with  persons  known  to 
be  parties-in-interest,  tax  rulings,  and  generally  any 
other  matters  necessary  to  fairly  present  the  financial 
statements  of  the  plan. 
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With  respect  to  pension  plans :  P'^se  numbers 

(3)  The  statement  is  to  include  plan  assets  and  lia- 
bilities (including  the  estimated  present  value  of  ac- 
crued benefits  to  be  paid),  and  changes  in  net  assets 
(including  details  of  revenues  and  expenses  by  gen- 
eral source  and  application) . 

(4)  The  accountant  is  to  consider  certain  items  with 
respect  to  the  notes  to  the  financial  statement.  These 
items  are  substantially  the  same  as  with  welfare  plans, 
but  also  include  consideration  of  the  funding  policy, 
plan  valuation  date,  and  actuarial  methods  and  as- 
sumptions. 

With  respect  to  both  pension  and  welfare  plans,  the 
report  also  is  to  include : 

(5)  Plan  assets  and  liabilities  by  categories,  valued 
at  current  value,  and 

(6)  Receipts  and  disbursements  by  general  sources 
and  applications. 

Senate  amendment. — The  Senate  amendment  does  507 

not  distinguish  between  reports  required  for  welfare  (75)  15^ 

plans  and  pension  plans.  The  annual  report  for  cov- 
ered plans  is  to  include : 

(1),  (3),  (5),  and  (6)  A  statement  of  assets  and  lia- 
bilities, receipts  and  disbursements,  and  amounts  con- 
tributed by  the  employer  and  the  employees,  and  the 
amount  of  benefits  paid. 

(2),  (4)  No  comparable  provisions. 

In  addition,  under  the  Senate  amendment  the  report 
is  to  include : 

(7)  The  number  of  employees  covered. 

(8)  A  detailed  statement  of  salaries,  fees,  and  com- 
missions charged  to  the  plan  (to  whom  paid,  amounts, 
purposes),  the  name,  address,  and  position  of  each 
plan  fiduciary  (and  any  relationship  he  has  to  the 
employer  or  employee  organization  and  any  position 
he  has  with  a  party-in-interest) . 

Staf  comment. —  (a)    The  conferees  may  wish  to  ^ 

adopt  the  provisions  of  the  House  bill,  adding  any  re- 
quirements of  the  Senate  amendment  which  are  not  in- 
cluded in  the  House  bill,  and  specifically  provide  that 
employer  contributions  are  to  be  included  in  the  report. 
(With  respect  to  reporting  to  the  Secretary  of  Labor 
on  forms,  see  Item  23,  Sta^  Comment.) 

(b)  In  certifying,  the  accountant  is  to  be  per- 
mitted to  rely  on  the  correctness  of  any  actuarial 
matter  certified  to  by  an  enrolled  actuary ;  where 
the  accountant  does  so  rely,  he  is  to  state  his  reli- 
ance. 
11.  Annual  Report^Assets  Held  for  Investment 

House  hill. — The  annual  report  is  to  include :  31 

(1)   A  schedule  of  all  assets  held  for  investment,  (77) 

aggregated  and  identified  by  issuer,  borrower,  lessor  or 
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Page  numbers 


similar  party,  maturity  date,  rate  of  interest,  collat- 
eral, par  or  maturity  value,  cost  and  current  value. 
Senate  amendTnent. — The  annual  report  is  to  in- 
clude : 
507  (1)  A  schedule  of  all  plan  investments: 

(75)  (a)   with  respect  to  securities,  the  schedule  is 

to  show  the  aggregate  cost  and  value  of  the 
security  by  issuer ; 

(b)   with    respect    to    other    investments,   the 

schedule  is  to  show  aggregate  cost  and  value  by 

type  or  category  and  is  to  separately  identify  each 

investment  which  is  more  than  3  percent  of  the 

total,  and  each  investment  in  property  (including 

securities)  of  any  person  known  to  be  a  party-in- 

interest. 

(2)    (a)  A  schedule  of  purchases,  sales,  exchanges, 

etc.,  of  securities  with  a  list  of  issuers.  Where  the 

issuer  is  known  to  be  a  party-in-interest,  additional 

detail  is  to  be  provided  (quantity,  price,  proceeds,  gain 

or  loss,  etc.). 

(b)  With  respect  to  assets  other  than  securi- 
ties, a  schedule  of  the  aggregate  amount  of  pur- 
chases, sales,  etc.,  is  also  required. 
Staff  cormnent. — The  House  and  Senate  provisions 
are  similar,  and  the  conferees  may  wish  to  combine  the 
provisions  of  both. 

12.  Reporting — TransactiOtis  With  Parties-In-Interest 
House  hill. — 
31  (1)   The  annual  report  is  to  include  a  schedule  of 

(77)  each  transaction  involving  a  person  known  to  be  a 

party-in-interest. 

(2)  The  schedule  is  to  include  the  person's  identity 
in  relation  to  the  plan,  the  asset  involved,  price  (or 
rental  or  interest  rate  and  matvirity  date),  expenses 
incurred  in  the  transaction,  asset  costs  and  current 
value,  and  gain  or  loss  on  the  transaction. 
508  Senate  amendment. — 

(77,  78,  79)  (1)   Similar  to  the  House  bill. 

(2)  Similar  to  the  House  bill.  In  addition,  special 
rules  are  provided  with  respect  to  transactions  with 
parties-in-interest  involving  specific  types  of  trans- 
actions. 

(a)  With  respect  to  a  transaction  involving  a 
security  issued  by  a  party-in-interest,  the  report 
is  to  include  the  issuer,  type  of  security,  quantity, 
gross  purchase  price,  gross  and  net  proceeds,  and 
net  gain  or  loss  with  respect  to  the  transaction. 

(b)  With  respect  to  loans  and  leases,  the  type 


33 

of  reporting  required  with  respect  to  party-in- 
interest  transactions  is  the  same  as  that  described 
below  for  loans  and  for  leases  in  default  (Items 
13  and  14). 
Staff  coimnent. — The  conferees  may  wish  to  merge 
the  requirements  of  the  House  and  Senate  provisions. 

13.  A  nnual  Repo  rt — L  o  ans 
House  hill. — 

(1)  A  report  is  required  with  respect  to  all  loans 
in  default  at  the  end  of  the  plan  year  or  which  were 
classified  as  uncollectible  during  the  year. 

(2)  The  report  is  to  include  the  original  principal 
amount,  the  amount  of  principal  and  interest  received 
during  the  year,  the  unpaid  balance,  identity  of  the 
obligor,  a  detailed  description  of  the  loan  (when 
made,  maturity  date,  interest  date,  collateral,  material 
terms),  the  amount  overdue,  etc. 

Senate  amendment. — 

(1),  (2)  Substantially  the  same  as  the  House  bill. 

(3)  Additionally,  this  information  is  required  for 
loans : 

(a)  that  exceed  3  percent  of  the  value  of  the 
fund,  or 

(b)  are  made  to  parties-in-interest. 

Staff  com/ment. — The  conferees  may  wish  to  merge 
the  two  provisions,  and  include  the  requirements  with 
respect  to  loans  that  exceed  3  percent  of  the  value  of 
the  fund  and  loans  to  parties-in-interest.  The  con- 
ferees may  wish  to  clarify  that  these  reporting  re- 
quirements apply  to  transactions  normally  considered 
as  "loans"  and  not  to  transactions  involving  what  is 
normally  considered  a  "security." 

1]^..  Annual  Report — Leases 
House  hill. — 

(1)  The  annual  report  is  to  include  a  list  of  all 
leases  which  were  in  default  or  which  were  classified 
during  the  year  as  uncollectible. 

(2)  The  report  is  to  include  the  type  and  location 
of  the  property,  the  identity  of  the  lessor  and  the 
lessee  and  their  relationship  to  the  plan,  the  terms  of 
the  lease  (rent,  taxes,  insurance,  etc.),  the  gross  rent 
received  and  expenses  paid,  the  net  receipts,  when  the 
property  was  acquired  and  its  costs,  the  amount  in 
arrears,  etc. 

Senate  amendment. — 

(1),  (2)  Substantially  the  same  as  the  House  bill. 
This  information  is  also  required  for  leases  with 
parties-in-interest. 

Staff  comment.— The  provisions  are  quite  similar, 
and  the  conferees  may  wish  to  merge  the  two 
provisions. 
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Page  numhers       25.  Annual  Beporf — Large  Transactions 
34  House  bill. — 

(80)  (1)  The  annual  report  is  to  include  a  schedule  of 
each  transaction  (or  the  aggregate  of  multiple  trans- 
actions with  one  person  during  the  year)  that  exceeds 
3  percent  of  the  value  of  the  fund  or  $300,000,  if  less. 

(2)  The  schedule  is  to  include  the  name  of  the  per- 
son involved,  a  description  of  the  assets,  purchase  or 
selling  price  (or  rental,  or  interest  rate  and  maturity), 
expenses  incurred,  asset  cost  and  current  value,  net 
gain  or  loss,  etc. 
509  Senate  ainendment. 

(77)  (1)  The  annual  report  is  to  include  a  schedule  for 

each  transaction  involving  over  3  percent  of  the  value 
of  the  fund. 

(2)  Substantially  the  same  as  the  House  bill. 

Staff  C07nme7it.—The  conferees  may  wish  to  require 
this  report  only  for  transactions  that  exceed  3  percent 
of  the  value  of  the  fund.  Otherwise,  the  conferees  may 
wish  to  merge  the  two  provisions. 

16.  Annual  Report — Common  Trust 

33  House  hill. — If  plan  assets  are  held  in  a  common 
(79)                 trust  maintained  by  a  bank,  etc.,  in  a  separate  account 

maintained  by  an  insurance  company,  or  in  a  separate 
trust  maintained  by  a  banker-trustee,  the  annual  re- 
port is  to  include  a  statement  of  assets  and  liabilities 
of  the  trust  or  account  and  other  information  needed 
by  the  plan  administrator  to  comply  with  the  annual 
report  requirements. 
Senate  amendment. — Similar  to  the  House  bill. 

512  Sta-ff  comment. — The  provisions  are  substantially 

(86)  the  same. 

17.  Annual  Report — Persons  Employed  hy  the  Plan 

34  House  hill. — The  annual  report  is  to  include : 

( 81 )  ( 1 )   the  name  and  address  of  each  fiduciarj  ; 

(2)  the  name  of  each  person  who  received  more 
than  $5,000  in  compensation  from  the  plan  for  services 
rendered,  along  with  the  amount  of  compensation,  the 
nature  of  services,  relationship  to  the  employer,  etc. ; 

(3)  the  reasons  for  any  change  in  trustee,  account- 
ant, actuary,  investment  manager,  administrator,  etc. 

507  Senate  amendment. — 

(81)  (1)  and  (2)  Similar  to  the  House  bill,  except  the 

Senate  amendment  requires  a  report  with  respect  to 
each  person  who  received  fees,  etc.,  from  the  plan  and 
is  not  limited  to  persons  who  received  more  than 
$5,000. 

( 3 )   No  comparable  provision. 

Staff  convment. — 

(1)  and  (2)  The  conferees  may  wish  to  require  a 
report  with  respect  to  each  person  who  received  com- 
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pensation  from  the  plan,  but.  allow  the  Secretary  of        ^"^'^  numbers 
Labor  to  establish  exemptions  by  regulation  in  the  case 
of  minimal  amounts. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of  the 
House  bill. 

18.  AnnvM  Report — Actuarial  Report 

House  'bill.- — -  35 

(1)  The  annual  report  is  to  include  an  actuarial  (82) 
statement  for  all  pension  plans  which  are  subject  to 

the  vesting  or  funding  requirements  of  title  I. 

(2)  The  actuarial  statement  is  to  include 

(a)  the  actuarial  report,  the  minimum  contri- 
bution, normal  cost,  accrued  liabilities,  present 
value  of  vested  benefits,  value  of  assets,  etc. ; 

(b)  the  annual  contribution  to  the  plan,  the 
number  of  plan  participants  and  beneficiaries,  and 
vested  benefits  allocated  by  termination  priority 
categories;  and 

(c)  the  value  of  plan  assets  (and  an  explanation 
of  the  basis  of  valuation),  the  ratio  of  the  cur- 
rent value  of  assets  to  liabilities  (with  both  assets 
and  liabilities  being  allocated  to  termination  pri- 
ority categories),  etc. 

Senate  a/mendment. —  (     \ 

(1)  The  annual  report  is  to  include  an  actuarial  (82) 
report. 

(2)  The  actuarial  report  is  to  include  actuarial 
assumptions  and  an  explanation  of  changes  therein, 
the  present  value  of  vested  liabilities,  the  value  of 
accrued  liabilities  and  the  ratio  of  market  value  of 
reserves  and  assets  to  liabilities.  It  also  is  to  include 
the  type  and  basis  of  funding. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provision  of  the  House  bill,  and  also  include  any 
Senate  amendment  provisions  which  are  not  in  the 
House  bill. 

With  respect  to  reporting  on  forms,  see  Item  23. 

19.  Annual  Report — Insured  Plans  24,  37 

House  Ml.—  (^^'  ^^) 

(1)  If  plan  benefits  are  purchased  from  and  guar- 
anteed by  an  insurance  company,  the  report  is  to 
include  the  premiums  paid,  benefits  paid,  charges  for 
administrative  expenses,  commissions  (and  who  is  paid 
them)  and  the  amount  held  to  pay  future  benefits. 

(2)  If  benefits  are  provided  by  an  insurance  carrier 
or  other  organization,  the  carrier,  etc.,  is  to  certify  to 
the  plan  administrator  the  information  he  needs  to 
comply  with  the  reporting,  etc.,  requirements  within 
180  days  after  the  plan  year. 
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506  /Senate  aTnend'menf. — 

(^^)  (1)?  (2)  Similar  to  the  House  bill  (see  also  section 

7(d)    of  the  Welfare  and  Pension  Plan  Disclosure 

Act). 

Staf  comment. — The  conferees  may  wish  to  merge 
the  House  and  Senate  provisions  and  the  provisions  of 
present  law. 

"^0.  Annual  Report—Pay- As-You-Go  Plants 

^^  House  MIL— If  the  only  assets  available  for  paying 

(87)  clamis  are  the  general  assets  of  the  employer  or  the 

employee  organization,  the  report  is  to  include  the 

benefits  paid  and  the  average  number  of  employees 

eligible  for  participation,  for  the  previous  five  years. 

^/ti  Senate  amsndment. —Ssime  as  the  House  provisions. 

v°  0  Staff  comment. — The  provisions  are  the  same. 

^1-   Annual   Report   and  Plan   Description — Filing 
^8  House  hill. — 

(^^)  (1)  Annual  reports  and  plan  descriptions  are  to  be 

filed  with  the  Secretary  of  Labor  within  270  days  after 
the  plan  year. 

(2)   The  descriptions  and  reports  are  to  be  made 
available  for  public  inspection. 
Senate  amendment. — 
??n'  «o\  ^^^  ^^^^  annual  report  is  to  be  filed  with  the  Secre- 

(bU,  «J)  tjiry  of  Labor  within  150  days  after  the  plan  year  (as 

under  present  law).  Plan  descriptions  are  to  be  filed 
within  90  days  after  the  plan  is  established  or  when  the 
plan  becomes  subject  to  this  requirement. 
(2)   Same  as  House  bill. 

(-3)  Any  other  documents  relating  to  the  plan  are  to 
be  furnished  upon  request  to  the  Secretary  of  Labor. 
Staff  comment. — 

(1)  The  conferees  may  wish  to  require  that  annual 
reports  be  filed  within  210  days  after  the  plan  year. 

(2)  Same  in  both  bills. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of 
the  Senate  amendment. 

22.  Annual  Report — Rejection  of  Filing 
House  hill. — 
39  ( 1 )  After  notice  and  hearing,  the  Secretary  of  Labor 

(91)  may  reject  a  filing  if  he  finds  that  it  is  incomplete 
or  if  there  is  a  material  qualification  in  the  accountant's 
or  actuary's  opinion. 

(2)  If  a  revised  report  is  not  submitted  within  45 
days  after  rejection,  the  Secretary  of  Labor  may  retain 
an  accountant  to  perform  an  audit,  retain  an  actuary  to 
make  an  actuarial  report,  or  bring  a  civil  action  for 
legal  or  equitable  relief. 
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(3)  The  plan  is  to  be  liable  for  any  expenses  of  such        ^""oe  numhers 
an  audit  or  report. 

Senate  amend'nient. — No  icomparable  provision. 

Staff  comment. — ^The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill.  However,  the  con- 
ferees may  wish  to  provide  that  the  filing  may  be 
rejected  through  administrative  action  by  the  Secre- 
tary of  Labor,  without  the  need  of  holding  a  hearing 
governed  by  the  Administrative  Procedure  Act.  A  re- 
jection of  a  filing  by  the  Secretary  would  be  subject 
to  judicial  review,  however. 

23.  Annual  Report — Forms 

House  hill. — The  House  bill  eliminates  the  provi- 
sion in  present  law  authorizing  the  Secretary  of  Labor 
to  prescribe  forms  for  annual  reports  and  to  make 
these  forms  available  to  plan  administrators  (sec.  5  (b) 
of  the  Welfare  and  Pension  Plan  Disclosure  Act). 
Generally,  forms  are  not  to  be  required  for  annual 
reports  under  the  House  bill. 

Senate  amendment. — The  Senate  amendment  retains  .1  , 

the  provisions  of  existing  law  authorizing  the  Secre- 
tary to  prescribe  and  make  available  forms  for  plan 
descriptions  and  annual  reports. 

Stajf  comment. — The  conferees  may  wish  to  adopt 
the  following :  * 

(1)  The  Secretary  of  Labor  would  not  prescribe 
forms  for  the  booklet  to  be  given  to  plan  participants, 
annual  financial  statement,  and  annual  actuarial  re- 
ports. However,  the  Secretary  of  Labor  would  be  able 
to  regulate  the  format  of  these  documents. 

(2)  The  Secretary  of  Labor  could  prescribe  forms 
for  all  other  parts  of  the  annual  report.  Li  addition, 
the  Secretary  could  require  that  some  or  all  of  the 
information  which  is  to  be  included  in  the  plan  book- 
let, annual  financial  report,  and  annual  actuarial  re- 
port be  reported  on  prescribed  forms. 

^4.  Disclosure  to  Participants — Booldets  Containing 
Plan  Description^  on  Establishing  a  Plan 

House  hill.— Flan  descriptions  are  to  be  furnished  23 

to  pai^ticipants  within  120  days  -after  the  plan  is  esifcab-  (60) 

lished  or  after  it  becomes  suibject  to  the  bill,  if  later. 

Senate   amendment.— Flan  descriptions  are  to  be  504 

published  to  participants  Avithin  90  days  after  the  plan  ( 60 ) 

is  established  or  becomes  subject  to  the  bill. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  provisions  of  the  House  bill  and  apply  them  to  the 
plan  booklet  described  in  Item  7,  Staff  Comment. 

*  There  was  not  complete  staff  agreement  on  this  point. 
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Page  numbers        ^B.  Disclosure  to  Participants — Booklets  Containing 

Plan  Description  and  Summary 
^^  House  hill. — 

(^^)  (1)  Plan  descriptions  are  to  be  provided  plan  par- 

ticipants  witliin  30  days  after  they  begin  covered 
employment,  90  days  for  multiemployer  plans. 

(2)  All  participants  also  are  to  receive  plan  descrip- 
tions at  least  once  every  5  years, 

(3)  Descriptions  of  material  changes  are  to  be  fur- 
nished each  participant  within  1  year  after  the  change 
takes  effect. 

515  Senate  amendment. — 

(93)  (1),  (2),  (3)  The  plan  description  is  to  be  available  1 

for  examination  by  plan  participants  and  beneficiaries 
in  the  principal  office  of  the  plan  administrator.  Addi- 
tionally, plan  descriptions  are  to  be  furnished  to  plan 
participants  or  beneficiaries  upon  written  request. 

(4)  The  administrator  also  is  to  furnish  or  make 
available  (whichever  is  most  practicable)  a  summary 
of  the  plan's  important  provisions  (see  Item  7,  above) . 
A  summary  is  to  be  available  (a)  upon  enrollment  in 
the  plan,  (b)  every  3  years,  and  (c)  within  120  days 
after  each  major  amendment. 

Sta-ff  comment. — If  the  conferees  decide  to  adopt 
the  compromise  suggested  by  the  staff  with  respect  to 
the  booklet  (see  Staff  comtnent  Item  7),  they  may  also 
wish  to  adopt  the  following  rules  with  respect  to  dis- 
closure to  participants : 

(a)  Plan  booklets  are  to  be  provided  within  90  days 
after  the  individual  becomes  a  participant. 

(b)  Plan  booklets  should  be  received  by  partic- 
ipants every  5  years. 

(c)  However,  participants  would  receive  descrip- 
tions of  material  changes  in  the  plan  within  210  days 
after  the  end  of  the  plan  year  in  which  the  amendments 
occur. 

26.  Disclosure  to  Participants — Annual  Reports^  etc. 
House  hill. — 
41  (1)  The  annual  report  (and  plan  documents)  is  to 

(93)  be  made  available  for  examination  by  the  plan  partici- 

pants or  beneficiaries  at  the  principal  office  of  the  plan 
administrator  and  such  other  places  as  is  necessary  to 
fully  disclose  all  iDertinent  facts. 

(2)  Each  participant  is  to  be  furnished  a  copy  of  the 
statement  of  plan  assets  and  liabilities,  and  receipts 
and  disbursements  contained  in  the  annual  report. 

(3)  Each  participant  also  is  to  be  furnished  a  copy 
of  the  statement  of  the  value  of  the  plan  assets,  the  plan 
liabilities,  and  the  ratio  of  assets  and  liabilities  allo- 
cated to  termination  priority  categories.  (These  also 
are  included  in  the  annual  report.) 
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(4)  Other  material  necessary  to  fairly  summarize       ^"s'^  numbers 
the  latest  report  also  must  be  furnished. 

(5)  This  information  must  be  furnished  within  270 
days  after  the  plan  year. 

(6)  On  written  request,  the  administrator  is  to  fur- 
nish participants  and  beneficiaries  a  complete  copy  of 
the  latest  annual  report  and  other  instruments  under 
which  the  plan  is  established  and  operated.  A  reason- 
able charge  may  be  made. 

/Senate  amendnient. — 

(1)   The  annual  report  and  the  governing  instru-         516 
ment  of  the  plan  is  to  be  available  for  inspection  in  (93) 

the  principal  office  of  the  plan  administrator. 

(2),  (3),  (4),  (5)  No  comparable  provisions. 

(6)  On  written  request  a  fair  summary  of  the  annual 
report  is  to  be  furnished  participants  or  beneficiaries. 
They  also  are  to  be  furnished  with  a  complete  annual 
report  and  plan  documents  on  written  request. 

Staff  comment. — The  conferees  may  wish  to  adopt 
the  rules  of  the  House  bill,  except  that  with  respect 
to  point  (5),  the  information  would  be  furnished 
within  210  days. 

27.  Reporting  and  Disclosure  of  Participant s  Benefit 
Rights 
House  5?77.— Points  (1),  (2),  (3),  and  (4)  of  this         22,42,259 
provision  appear  both  in  title  I  and  title  11.^  Point  (58,96) 

(5)  appears  only  in  title  I. 

(1)  Under  title  I,  each  plan  which  must  file  an 
annual  report  Avith  the  Secretary  of  Labor  is  to  file 
an  annual  statement  regarding  individuals  who  have 
terminated  employment  in  the  year  in  question  and 
who  have  a  right  to  a  deferred  vested  benefit  in  the 
plan.  Under  title  II,  a  similar  report  also  is  to  be  filed 
with  the  Internal  Revenue  Service. 

(2)  The  plan  administrator  also  is  to  furnish  each 
person  an  individual  statement  giving  him  the  same 
information  which  is  reported  to  the  Government. 

(3)  The  Social  Security  Administration  is  to  main- 
tain records  of  the  retirement  plans  in  which  individ- 
uals have  vested  benefits,  and  is  to  provide  this  infor- 
mation to  participants  and  beneficiaries  on  their  re- 
quest and  also  on  their  application  for  Social  Security 
benefits. 

(4)  The  provisions  governing  registration  with  So- 
cial Security  are  to  apply  to  a  multiemployer  plan 
only  to  the  extent  provided  in  regulations. 

(5)  The  Secretary  of  Labor  also  may,  by  regulation, 
require  that  participants  or  surviving  beneficiaries  be 
furnished  a  statement  of  vested  rights. 


^Points   (1)   through   (4)   of  this  provision  are  also  described  in  Portability,  Item  3,  in 
Part  One. 
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Page  numbers  /Senate  amendment. — 

360,517  (1),   (2),   (3),  and   (4)   Substantially  the  same  as 

(96)  the  House  bill,  except  that  reports  are  to  be  filed,  only 

with  the  Secretary  of  Treasury. 

(5)  The  plan  administrator  must  furnish  a  partici- 
pant or  beneficiary  requesting  in  writing  a  statement 
of  whether  he  has  a  vested  right  to  the  pension  bene- 
fit, the  vested  benefits  which  have  accrued  or  the  ear- 
liest date  on  which  benefits  will  become  vested,  and  the 
total  pension  benefits  accrued. 

Staff  comment. — 

(1),  (2),  (3),  and  (4)  See  Part  One,  Portability, 
Item  3,  Staff  Comment. 

(5)  The  conferees  may  wish  to  adopt  the  rules  of 
the  Senate  amendment,  subject  to  regulations  of  the 
Secretary  of  Labor. 

'28.  Descriptions  and  Reports  as  Public  Information 

45  House  hill. — 

(99)  (1)   Descriptions  and  reports  filed  with  the  Secre- 

tary of  Labor  are  to  be  public  information  available 
for  inspection. 

(2)  However,  information  with  respect  to  individ- 
uals that  is  reported  to  the  Social  Security  Admin- 
istration is  to  be  disclosed  only  to  the  extent  allowed 
under  the  Social  Security  Act. 

(3)  The  Secretary  of  Labor  may  use  the  informa- 
tion received  for  research  and  may  publish  studies, 
etc.,  as  he  deems  appropriate. 

519  Senate  amendment. — 

(99)  (1)  Substantially  the  same  as  the  House  bill. 

(2)  No  comparable  provision.  (However,  under  the 
Senate  amendment  reports  to  Social  Security  are  not 
filed  with  the  Secretary  of  Labor  but  are  filed  with  the 
Secretary  of  the  Treasury.) 

(3)  The  Secretary  of  Labor  is  to  develop  a  compre- 
hensive program  of  collecting  and  analyzing  informa- 
tion on  employee  benefit  plans. 

Staff  comment. — 

(1),  (2)  The  conferees  may  wish  to  adopt  the 
rules  of  the  House  bill. 

(3)  The  conferees  may  wish  to  adopt  the  rule  of 
the  Senate  bill,  merging  it  with  appropriate  provi- 
sions of  the  House  bill. 

W.  Retention  of  Records 
46  House  hill. — 

(100)  (1)  Persons  subject  to  the  filing  requirements  are  to 
retain  records  which  provide  the  basic  information 
from  which  filed  documents  may  be  verified. 

(2)  These  records  are  to  be  retained  for  6  years  after 
filing  or  for  6  years  after  the  date  on  which  the  docu- 
ments would  have  been  filed  but  for  exemptions. 
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Senate  ameThdment.  —  No  comparable  provision. 
(However,  sec.  11  of  the  Welfare  and  Pension  Plan 
Disclosure  Act  has  a  similar  provision  requiring  rec- 
ord retention  for  5  years.) 

Staff  corrument. — The  conferees  may  wish  to  adopt 
the  6-year  retention  rule  of  the  House  bill.  (This 
would  conform  with  the  Staff  cormnent  with  respect 
to  the  statute  of  limitations  in  Fiduciary  Responsi- 
bility, item  12.) 

30.  Effective  Dates 

House  hill. — The  reporting  and  disclosure  provi- 
sions are  to  go  into  effect  6  months  after  enactment. 

Senate  amendment. — The  reporting  and  disclosure 
provisions  are  to  go  into  effect  on  January  1, 19Y4. 

Staff  com/ment. — The  conferees  may  wish  to  provide 
that  the  reporting  and  disclosure  provisions  are  to  go 
into  effect  for  plan  years  beginning  after  December  31, 
1974.  In  addition,  the  conferees  may  wish  to  provide 
that  the  provisions  of  the  existing  Welfare  and  Pen- 
sion Plan  Disclosure  Act  are  to  govern  for  prior  plan 
years. 

o 


.„> 


73 

(145) 
537 
(145) 


I 


I 


